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ORIGINS  AND  SCOPE  OF  ROE  v.  WADE 


MONDAY,  APRIL  22,  1996 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  1  p.m.,  in  room 
2141,  Rayburn  House  Office  Building,  Hon.   Charles  T.   Canady 
(chairman  of  the  subcommittee)  presiding. 
Present:  Representatives  Charles  T.  Canady  and  Henry  J.  Hyde. 
Also  present:  Kathryn  A.  Hazeem,  chief  counsel;  Keri  D.  Har- 
rison,   assistant    counsel;    Jacquelene    McKee,    paralegal;    Mark 
Carrol,  staff  assistant;  and  Robert  Raben,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady.  The  subcommittee  will  be  in  order. 

To  support  his  veto  of  the  Partial-Birth  Abortion  Ban  Act,  Presi- 
dent Clinton  has  invoked  the  Supreme  Court's  1973  decision  in  Roe 
V.  Wade.  In  his  February  28  letter  to  certain  Members  of  Congress 
and  in  his  veto  message  of  April  10,  President  Clinton  claimed  that 
he  was  compelled  to  veto  the  Partial-Birth  Abortion  Ban  Act  be- 
cause, he  said,  it  was  not  consistent  with  Roe  v.  Wade.  We  will  ex- 
amine that  claim  here  today. 

President  Clinton  also  said  that  he  vetoed  the  bill  because  it 
would  not  permit  a  partial-birth  abortion  to  be  performed  to  pre- 
vent serious  threats  to  the  "health"  of  a  woman  which  might  arise 
late  in  pregnancy. 

President  Clinton  is  trying  to  frame  the  entire  issue  in  terms  of 
certain  cases  in  which  women  learn  late  in  pregnancy  that  their 
babies  have  grave  disorders  incompatible  with  long  life  outside  the 
womb. 

Now,  in  our  committee  report  on  H.R.  1833  and  elsewhere,  we 
have  cited  the  writings  and  public  statements  of  Dr.  Martin  Has- 
kell, Dr.  James  McManon  and  others,  to  demonstrate  that  the  over- 
whelming majority  of  partial-birth  abortions  involve  none  of  the 
acute  medical  circumstances  that  President  Clinton  cites. 

And  we  have  assembled  much  medical  testimony  that  the  great 
majority  of  medical  specialists  in  this  country  who  encounter  cases 
sucn  as  those  of  the  women  who  appeared  at  the  veto  ceremony, 
would  never  consider  resolving  those  situations  by  pulling  the  liv- 
ing infant  out  of  her  mother,  feet  first,  and  puncturing  her  skull. 
Instead,  they  would  deliver  the  baby,  usually  vaginally,  without 
jeopardy  to  the  health  of  the  mother,  and  then  would  do  whatever 
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they  could  to  make  the  baby  as  comfortable  and  pain-free  as  pos- 
sible. 

As  we  will  hear  discussed  here  today,  the  Supreme  Court  in  Doe 
V.  Bolton,  the  companion  case  to  Roe  v.  Wade,  defined  abortions 
sought  for  health  reasons  to  include  those  based  on  "all  factors — 
physical,  emotional,  psychological,  familial  and  the  woman's  age — 
relevant  to  the  well-being  of  the  patient." 

The  language  of  the  amendment  demanded  by  President  Clinton 
was  originally  offered  by  Senator  Barbara  Boxer  in  the  Senate  with 
the  endorsement  of  the  National  Abortion  and  Reproductive  Rights 
Action  League  which  referred  to  it  as  a  "pro-choice"  vote.  This 
amendment  has  the  word  "serious"  before  the  word  "health."  The 
addition  of  the  word  "serious"  serves  an  optical  public  relations 
purpose,  but  not  a  legal  purpose. 

On  this  point,  I  agree  with  the  following  observations  made  by 
the  Catholic  Cardinals  in  their  April  17  letter  to  President  Clinton, 
and  I  quote  at  some  length: 

During  the  veto  ceremony,  you  said  you  had  asked  Congress  to  change  H.R.  1833 
to  allow  partial-birth  abortions  to  be  done  for  "serious  adverse  health  consequences" 
to  the  mother.  You  added  that  if  Congress  had  included  that  exception,  "everyone 
in  the  world  will  know  what  we  are  talking  about." 

On  the  contrary,  Mr.  President,  not  everyone  in  the  world  would  know  that 
"health,"  as  the  courts  define  it  in  the  context  of  abortion,  means  virtually  anything 
that  has  to  do  with  a  woman's  overall  "well-being."  For  example,  most  people  have 
no  idea  that  if  a  woman  has  an  abortion  because  she  is  not  married,  the  law  consid- 
ers that  an  abortion  for  a  "health"  reason.  Similarly,  if  a  woman  is  "too  young"  or 
"too  old,"  if  she  is  emotionally  upset  by  pregnancy,  or  if  pregnancy  interferes  with 
schooling  or  career,  the  law  considers  those  situations  as  "health"  reasons  for  abor- 
tion. In  other  words,  as  you  know  and  we  know,  an  exception  for  "health"  means 
abortion  on  demand. 

You  say  there  is  a  difference  between  a  "health"  exception  and  an  exception  for 
"serious  adverse  health  consequences."  Mr.  President,  what  is  the  difference — le- 
gally— between  a  woman's  being  too  young  and  being  "seriously"  too  young?  What 
is  the  difference — legally — between  being  emotionally  upset  and  being  "seriously" 
emotionally  upset?  From  your  study  of  this  issue,  Mr.  FVesident,  you  must  know 
that  most  partial-birth  abortions  are  done  for  reasons  that  are  purely  elective. 

It  was  instructive  that  the  veto  ceremony  included  no  physician  able  to  explain 
how  a  woman's  physical  health  is  protected  by  almost  fully  delivering  her  living 
child,  and  then  killing  that  child  in  the  most  inhumane  manner  imaginable  before 
completing  the  delivery.  As  a  matter  of  fact,  partial-birth  abortion  presents  a  health 
risk  to  the  woman.  Dr.  Warren  Hern,  who  wrote  the  most  widely  used  textbook  on 
how  to  perform  abortions,  has  said  of  partial-birth  abortions:  "I  would  dispute  any 
statement  that  this  is  the  safest  procedure  to  use." 

Today's  testimony  will  make  clear  that  the  scope  of  Roe  v.  Wade 
is  extremely  broad,  but  the  testimony  will  also  show  that  Roe  does 
not  reach  a  procedure  in  which  a  child  is  killed  in  the  delivery 
process.  Roe  v.  Wade  did  declare  that  unborn  children  were  not 
"persons"  under  the  Constitution,  but  the  decision  left  intact  a  stat- 
ute that  outlawed  killing  a  partially  born  child. 

The  fate  of  unborn  children  is  not  contemplated  in  H.R.  1833. 
The  Partial-Birth  Abortion  Ban  Act  addresses  how  our  country  will 
treat  children  who  are  in  the  process  of  being  born. 

The  overwhelming  majority  of  Americans  oppose  abortion  on  de- 
mand. A  November  1994  Wirthlin  poll,  found  that  80  percent  of 
Americans  think  abortions  should  either  be  legal  only  in  the  first 
trimester  or  should  be  prohibited  except  in  very  narrow  cases  like 
rape  and  incest  or  for  the  life  of  the  mother.  Americans  never  con- 


sented  to  or  indicated  support  for  abortion  on  demand,  but  Roe  v. 
Wade  instituted  exactly  that. 

Roe  V.  Wade  forces  States  to  allow  abortion  on  demand  through- 
out the  first  and  second  trimesters  and  forces  States  to  allow  abor- 
tion in  the  third  trimester  for  virtually  any  reason,  including  emo- 
tional health  and  the  mother's  age.  Most  Americans  do  not  realize 
how  far-reaching  i?oe  v.  Wade  is.  In  February  1991,  the  Gallup  poll 
found  that  70  percent  of  Americans  believe  that  the  law  allows  only 
first  trimester  abortions.  The  press  unfortunately  repeats  this 
myth. 

As  recently  as  January  20  of  this  year,  the  Associated  Press  is- 
sued a  dispatch  which  claimed  that  Roe  v.  Wade  "declared  the  right 
to  an  abortion  in  the  first  3  months  of  pregnancy." 

Today  we  will  hear  from  witnesses  who  will  dispel  this  and  other 
myths  surrounding  Roe  v.  Wade.  We  will  examine  the  true  origin 
and  scope  of  this  case  that  so  drastically  changed  American  law 
and  culture. 

I  look  forward  to  hearing  from  the  witnesses  that  are  with  us 
today,  and  I  appreciate  their  participation  in  today's  hearing. 

Our  first  panel  today,  we  will  hear  from  Sharon  Dunsmore.  Mrs. 
Dunsmore  is  a  registered  nurse  in  the  neonatal  intensive  care  unit, 
in  a  Michigan  hospital.  She  cared  for  a  baby  boy  who  survived  an 
abortion  procedure  only  to  die  following  his  delivery.  She  has  since 
published  her  experience  in  a  story  titled:  "Tiny  Tim." 

Following  Nurse  Dunsmore,  we  will  hear  from  Dr.  Steven  Calvin. 
Dr.  Calvin  is  a  specialist  in  maternal-fetal  medicine  with  the  Min- 
nesota Perinatal  Physicians.  He  is  also  an  assistant  professor  at 
the  University  of  Minnesota. 

Next  he  will  hear  testimony  from  Prof  Ronald  Green.  Professor 
Green  has  a  doctoral  degree  in  religious  ethics  and  currently  serves 
as  the  director  of  the  Ethics  Institute  at  Dartmouth  College. 

The  last  witness  on  the  first  panel  is  a  young  lady  with  a  re- 
markable story.  Gianna  Jessen  was  the  victim  of  a  saline  abortion. 
Amazingly,  she  survived  the  abortion  and  is  here  to  share  her  story 
with  the  subcommittee. 

We  welcome  each  of  you  and  thank  you  for  being  here. 

Without  objection,  your  statements  will  be  made  a  part  of  the 
record,  and  I  would  ask  that  you  each  summarize  your  testimony 
in  10  minutes. 

Now,  I  will  recognize  the  chairman  of  the  Judiciary  Committee 
for  an  opening  statement. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman. 

I  have  no  prepared  statement,  other  than  to  congratulate  you  on 
this  hearing  and  assembling  such  a  distinguished  panel  of  wit- 
nesses. 

Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

Nurse  Dunsmore. 

STATEMENT  OF  SHARON  DUNSMORE,  R.N.,  NEONATAL 
INTENSIVE  CARE  UNIT,  MICHIGAN  HOSPITAL 

Mrs.  Dunsmore.  Mr.  Chairman,  thank  you  for  inviting  me  to  tes- 
tify today. 


I  would  like  to  tell  you  a  story  that  I  really  just  committed  to 
words  a  few  months  ago.  Actually,  I  am  pretty  amazed  how  far  this 
story  has  gone,  and  I  am  getting  letters  from  all  over  the  country 
and  now  outside  of  our  country.  I  hope  this  will  be  of  some  use  to 
you. 

I  was  a  neonatal  intensive  care  nurse  years  ago  and  this  event 
occurred  of  which  I  had  never  shared  this  story,  even  my  family 
has  never  heard  me  tell  this  audibly.  Nurses  don't  talk  about  their 
patients  too  oflen. 

I  was  in  the  NICU  one  day,  and  things  were  fairly  calm.  We  have 
a  red  phone  in  our  building.  We  call  it  the  President's  phone.  We 
like  to  think  if  there  is  an  emergency,  we  can  take  care  of  it. 

So  the  red  phone  did  go  off,  and  I  was  leaning  on  it  and  so  every- 
one voted  that  I  was  the  nurse  that  got  to  go  to  the  operating  room. 
It  was  emergency-use  connected,  and  I  knew  that  meant  there  was 
trouble.  So  as  I  was  running  down  the  hall  to  the  operating  room. 
That  is  when  nurses  say  a  little  prayer  that  we  will  do  what  is 
right  to  help  take  care  of  whatever  patient  is  waiting  for  us. 

I  was  literally  pushed  into  the  L&D  room,  and  I  asked  what  was 
going  on,  my  adrenaline  as  high  as  it  is  now,  and  I  was  told  that 
the  circulating  nurse  said  this  is  an  "oops"  abortion.  That  is  not  a 
common  term,  but  that  particular  nurse  referred  to  that.  This  baby 
has — the  gestational  dates  were  older  than  was  suspected — and 
this  baby  had  the  audacity  to  try  to  live. 

So  the  pediatrician  was  there  ahead  of  me  and  he  ran  to  the  re- 
suscitation room  racing,  calling  me,  hurry  up  and  get  in  here.  We 
ran  in  there  and  we  did  everything  that  we  could. 

I  looked  into  the  warmer  as  I  was  grabbing  stethoscopes  and 
equipment,  and  there  was  a  very  tiny,  tiny  little  boy.  We  attempted 
intubation.  I  started  an  IV  in  the  scalp. 

We  used — we  did  everything  we  could  to  take  care  of  this  little 
boy.  We  could  not  intubate.  I  asked  the  doctor  if  we  would  try 
again,  and  he  said  no,  this  is  inhumane  to  attempt  to  intubate  this 
little  bov,  and  I  realized  that  we  had  to — we  were  pretty  sure  this 
little  baby  would  not  survive. 

He  was  kind  of  angry.  And  I  just  said:  "Doctor,  what  do  we  need 
to  do  for  this  little  boy?"  And  he  said:  "I  am  sorry,  I  am  just  angry. 
The  mother  doesn't  want  the  inconvenience  of  this  baby,  and  she 
has  come  to  the  hospital  to  pay  someone  to  get  rid  of  it,  all  neat 
and  tidy,  and  the  whole  thing  got  messed  up.  This  baby  had  the 
audacity  to  try  to  survive." 

"Now  everybody  takes  it  seriously,  because  now  we  have  a  viable 
little  human  being  here,  and  it  is  you  and  I  who  are  here  to  take 
care  of  this,  the  liability  included." 

There  are  those  that  will  fight  for  the  right  to  do  anything  to  our 
body,  but  watch  out  for  those  when  the  abortions  don't  end  up  so 
neat  and  tidy,  a  failed  homicide,  an  "oops"  is  what  it  was  referred 
to.  Then  all  of  a  sudden,  everybody  cares  and  it  turns  from  a  right 
into  a  liability. 

We  worked  feverishly,  we  did  everything  we  could  from  the 
standards  of  our  practice  in  the  hospital  at  the  time.  I  looked  at 
the  pathetic  little  patient  and  the  doctor  said,  "I  have  many  pa- 
tients to  take  care  of  now.  I  need  you  to  stay  here  and  do  every- 


thing  you  can  for  this  Httle  patient,  and  if  you  need  anything,  you 
have  standing  orders,  call  me."  And  he  left  me. 

I  don't  know  what  I  looked  like  when  he  left  me,  but  I  realized 
then  it  was  in  my  hands.  And  I  just  sort  of  prayed.  So  I  focused 
on  physiology,  which  is  what  nurses  do  when  we  don't  want  to  deal 
witn  the  emotional  consequences,  and  the  baby  was  very  cold.  I 
turned  up  the  warmer.  Babies  at  this  size  cannot  maintain  their 
heat.  I  turned  the  lights  up  and  the  baby  turned  from  the  lights, 
even  though  his  eyes  were  fused.  I  realized  that  we  would  not  be 
going  to  the  NICU. 

So  then  all  the  physiolo^^  and  the  medical.  I  turned  and  looked 
at  this  baby  and  I  said:  "Tiny  Tim,  who  are  you,  and  I  am  sony 
that  you  weren't  wanted.  It  is  not  your  fault."  And  actually,  I  didn  t 
blame  anyone  at  the  time.  I  placed  my  little  finger  down  and  the 
baby  grasped  it. 

Now  I  would  like  to  think  that  he  wanted  me  to  hold  it,  but  it 
is  an  automatic  response,  iust  as  when  I  touched  the  baby's  toes, 
it  wiggled.  I  found  him  ticklish,  but  that  is  automatic,  too. 

The  baby  wet,  so  I  realized  there  are  two  tiny  pair  of  kidneys  and 
a  bladder  and  the  baby  had  organs  that  were  functioning.  I  am 
sure  the  chemistry  was  off.  He  was  long;  long  legs,  long  toes  and 
I  wondered  if  he  would  have  been  a  basketball  player  some  day. 

Other  emotions  went  over  me,  and  nurses  aren't  supposed  to  do 
this,  but  I  did  relate  this  in  writing.  I  have  friends  who  have  been 
wanting  to  adopt  a  baby  for  years  and  years  and  I  had  wished  Tiny 
Tim  could  be  that  baby.  We  just  seemed  to — we  just  don't  seem  to 
think  of  some  alternative,  and  I  just  felt  ignorance  is  not  bliss,  is 
it,  Tiny  Tim? 

His  little  chest  was  heaving.  Of  course,  his  lungs  were  under- 
developed, so  it  was  like  he  was  running  a  marathon,  gasping  for 
air.  His  heart  rate  was  awfully  high;  I  couldn't  keep  his  tempera- 
ture up.  So  I  stroked  the  baby.  A  nurse  came  in  and  asked  me  how 
is  it  going,  and  I  said  this  baby  will  not  be  surviving. 

How  is  the  mother  doing?  Contrary  to  popular  opinion,  I,  too, 
cared  about  the  mother. 

The  parents  and  the  family  said  just  take  care  of  it  and  do  not 
come  in  the  room,  Sharon,  don't  do  your  grieving  thing.  Just  take 
care  of  it.  And  don't  bother  the  family. 

So  I  realized  that — I  looked  at  Tiny  Tim  and  wondered,  you 
know,  does  this  little  guy  mean  anything  to  anybody.  And  he  was 
fighting  so  hard  and  I  knew  he  was  fighting  for  life,  but  he  was 
losing  it. 

He  got  ahold  of  my  finger  again  and  I  just  stroked  him  and  I 
said:  It  is  OK,  Tiny  Tim.  And  I  basically  sang  a  song  that  was  sung 
to  me,  "Jesus  loves  the  little  children,  all  the  little  children  of  the 
world,  red  and  yellow,  black  and  white,  they  are  precious  to  his 
sight." 

He  was  gasping,  his  breathing  went  down  and  I  watched  him, 
too,  take  his  last  breath.  And  I  said  goodbye  to  Tiny  Tim,  and  that 
yes,  he  did  matter  to  someone. 

That  is  the  end  of  this  first  part  of  the  story,  and  I  am  not  going 
to  relate  the  second  half.  The  miracle — the  second  half  of  my  story 
I  guess  is  that  my  second  patient  3  years  later  was  a  young  woman 
who  was  admitted  to  a  psychiatric  hospital  when  I  was  a  psy- 


chiatric  therapist,  and  she  was  not  doing  well,  attempted  suicide. 
She  was  a  mess.  To  find  out  that  this  patient  was  also  related  to 
Tiny  Tim,  that  this  patient  was  the  mother  of  Tiny  Tim,  and  she 
was  also  my  patient. 

I  just  thank  you  for  inviting  me,  and  that  is  the  story  of  Tiny 
Tim  summarized. 

Mr.  Canady.  Thank  you,  Mrs.  Dunsmore. 

[The  prepared  statement  of  Mrs.  Dunsmore  follows:] 

Prepared  Statement  of  Sharon  Dunsmore,  R.N.,  Neonatal  Intensive  Care 
Unit,  Michigan  Hospital 

Mr.  Chairman,  thank  you  for  inviting  me  to  testify  today.   I  want  to  tell  you  the  story 
of  a  baby  I  call  "Tiny  Tim." 

It  was  a  relatively  cahn  day  in  my  hospital's  NICU  (Neonatal  Intensive  Care  Unit). 
Two  other  nurses  and  I  were  trying  to  have  a  conversation  amid  the  customary  sounds  of 
ventilators  and  heart  monitors.   Occasionally  an  alarm  would  go  off,  and  one  of  us  would 
attend  to  the  needs  of  a  tiny  patient.   In  this  arena  of  life  and  death,  we  often  exuded  an 
ambivalent  cahn  while  executing  our  split-second  decisions. 

I  was  in  midsenteiKe  when  the  shrill  ring  of  the  red  emergency  phone  halted  all 
conversation.   The  red  phone  was  the  emergency  line  between  us  and  the  labor  and  delivery 
room  ~  very  unobtrusive,  unless  it  rings. 

I  fought  the  desire  to  walk  away  and  let  someone  else  answer  it  as  I  picked  up  the 
receiver.    "Come  fast,"  the  voice  said  urgently.    "We  need  a  neonatal  nurse  stat\' 

The  other  nurses  looked  at  me  and  said,  "You're  on.   We'll  watch  your  patient  here 
and  set  up  for  another  admission. " 

Fear  gripped  my  heart  as  I  ran  through  the  back  entrance  toward  the  delivery  room. 
The  labor  and  delivery  nurses  were  ready  when  I  arrived.   Holding  gown,  gloves  and  mask, 
they  helped  me  into  uniform  and  almost  pushed  me  into  the  delivery  room.   When  I  didn't 
even  get  to  "scrub  in,"  I  knew  the  situation  was  critical. 

My  adrenaline  was  up  as  I  heard  the  sound  of  screaming  and  crying.   Physicians  aixi 
other  staff  members  were  giving  orders.    "Lord,"  I  prayed,  "give  me  wisdom  and  help  the 
lives  that  are  being  threatened." 


I  made  eye  contact  with  the  circulating  nurse  and  asked,  "What's  happening  here?"   I 
asked. 

She  responded  with  little  emotion.    "It's  an  'oops  abortion,'  (not  a  commonly  used 
term)  and  now,  well  it's  your  problem!"    For  us,  an  "oops  abortion"  meant  the  mother's  due 
date  was  miscalculated,  and  the  fetus  survived  the  abortion  procedure. 

A  pediatrician  was  called  to  the  scene.  He  ran  by  me  with  the  ferns  (now  called  a 
baby)  in  his  hand.  He  swore  and  then  yelled  in  my  direction,  indicating  he  wanted  me  to 
follow  him  into  the  resuscitation  room  adjoining  the  delivery  room. 

I  looked  into  the  bed  of  the  wanner  as  I  grabbed  equipment.    Before  my  eyes  was  a 
baby  boy.    A  very,  very  tiny  baby  boy.   The  doctor  and  I  immediately  made  an  attempt  at 
intubation  (inserting  a  mbe  down  the  trachea  from  the  mouth  or  nose  of  the  infant  to  the  tip 
of  the  lungs  to  ventilate,  expand  and  oxygenate  them).   The  doctor's  effort  at  intubation 
failed,  which  further  traumatized  the  baby.    I  glanced  at  the  door  and  hesitantly  asked,  "Will 
you  attempt  inmbation  again?" 

"You've  got  to  be  kidding,"  he  replied.    "It  would  be  inhumane  to  attempt  to  inmbate 
this  poor  little  thing  again.   This  infant  will  never  survive. ' 

"No,  Doctor,  I'm  not  kidding,"  I  said,  "and  it's  my  job  to  ask." 

The  doctor  softened  for  a  moment.    "I'm  sorry,  Sharon.   I'm  just  angry.   The  mother 
doesn't  want  the  inconvenience  of  a  baby,  so  she  comes  to  the  hospital  so  she  can  pay 
somebody  to  get  rid  of  it  -  all  neat  and  tidy.    Then  the  whole  thing  gets  messed  up  when  the 
fetus  has  the  audacity  to  survive. 

His  word  tumbled  out.    "Then  everybody  takes  it  seriously,  and  they  call  the 
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pediatrician,  who's  supposed  to  fix  it  or  get  rid  of  it.   Then  it's  all  on  my  shoulders, 
including  the  liability  of  this  new  unwanted  little  person."   With  anger  in  his  voice,  he  went 
on.    "Some  lawyers  will  fight  for  the  right  to  do  whatever  we  want  to  our  bodies,  but  watch 
out  for  what  they  will  do  when  these  abortions  aren't  so  neat  and  tidy!     A  failed  homicide  - 
and  oops!   Then  all  of  a  sudden  everybody  cares,  and  it's  turned  from  a  'right'  into  a 
'liability'  that  someone  is  blamed  for!" 

We  worked  feverishly  over  the  infant,  doing  everything  that  could  be  done  according 
to  the  policy  aixl  standards  of  practice  in  our  hospital  -  but  we  both  knew  we  were  losing  the 
battle  for  the  life  of  this  baby. 

We  looked  at  our  pathetic  little  patient.   He  was  lying  in  the  fetal  position  in  the 
wrong  environment,  trying  to  get  air  into  underdeveloped  lungs  that  couldn't  do  the  job.   In 
a  calmer  voice,  the  doctor  said,  "Okay,  Nurse,  I'm  going  back  to  the  office.   Keep  him 
comfortable  and  let  me  know  when  it's  over.   I'm  sorry  about  this.   Call  me  if  you  need  me. 
I  know  this  is  a  hard  one.   If  it  helps,  please  know  it's  tough  for  me,  too." 

I  watched  the  doctor  retreat  and  then  glanced  back  at  the  infant  before  me.   He  was 
gasping  for  air.  "Lxjrd,  help!"   I  prayed. 

Almost  instiiKtively,  I  took  the  baby's  vitals.   His  temperature  was  dangerously  low. 
I  pushed  the  warmer  settings  as  high  as  they  could  go.  His  heart  rate  was  about  180-200 
beats  per  minute.   I  could  count  the  beats  by  watching  his  little  chest  pulsate. 

Following  the  doctor's  orders,  I  notified  the  intensive  care  unit  that  we  wouldn't  be 
coming  and  that  we  would  be  waiting  it  out  right  where  we  were.   All  of  the  same  life- 
saving  equipment  available  to  me  in  the  NICU  was  right  here  -  and  I  knew  the  baby's  time 


was  short. 

I  settled  down  a  bit  and  began  to  focus  on  this  tiny  little  person.  He  had  no  name,  so 
I  gave  him  one.  Suddenly,  I  found  myself  speaking  to  the  baby,  "Tiny  Tim,  who  are  you?  I 
am  so  sorry  you  weren't  wanted.    It's  not  your  fault." 

I  placed  my  little  finger  in  his  hand,  and  he  grasped  it.    As  I  watched  him  closely,  I 
marveled  that  all  the  minute  parts  of  a  beautiful  baby  were  present  and  functioning  in  spite  of 
the  onslaught. 

I  touched  his  toes  and  discovered  he  was  ticklish!   He  had  a  long  torso  and  long  legs. 
I  wondered  if  he  would  have  become  a  basketball  player.   Perhaps  he  would  have  been  a 
teacher  or  a  doctor. 

Emotions  swept  over  me  as  I  thought  of  my  friends  who  had  been  waiting  aiKl 
praying  for  years  for  a  baby  to  adopt.    I  spoke  aloud  once  again  to  the  miniature  baby. 
"They  would  have  given  you  a  loving  and  a  happy  home.   Why  would  people  destroy  you 
before  ever  considering  adoption?  Ignorance  is  not  bliss,  is  it.  Tiny  Tim?" 

Meanwhile,  Tim  put  his  thimib  into  his  mouth  and  sucked.   I  hoped  that  gave  him 
comfort.   I  continued  to  talk  to  the  baby.    "I'm  sony,  Tim.   There  are  people  who  would 
risk  their  lives  for  a  whale  or  an  owl  before  they'd  even  blink  about  what  just  happened  to 
you." 

Tiny  Tim  gasped,  and  his  little  chest  heaved  as  if  a  truck  were  sitting  on  it.   I  took 
my  stethoscope  and  listened  to  his  tiny,  pounding  heart.   At  the  moment  it  seemed  easier  to 
focus  on  Physiology  rather  than  on  this  baby's  humanity. 

He  wet.   And  with  that  my  mind  took  off  again.   Here  was  Tiny  Tim  with  a  whole 
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set  of  kidneys,  a  bladder,  and  connecting  tubes  that  functioned  with  a  very  complex  system 
of  chemistry.    His  plumbing  was  all  working!    I  turned  the  overhead  light  up  and  Tim  turned 
from  it,  in  spite  of  eyelids  that  were  fused  together  to  protect  his  two  precious  little  eyes.   I 
thought  about  them.   They  would  never  see  a  sunset,  a  mother's  smile  or  the  wagging  tail  of 
a  dog. 

I  took  his  temperature  again.   It  was  dropping.   He  was  gasping  for  air  and  continued 
to  fight  for  life.   I  stroked  him  gently  and  began  to  sing: 

Jesus  loves  the  little  children. 

All  the  children  of  the  world 

Red  and  yellow,  black  and  white. 

They  are  precious  in  His  sight. 

Jesus  loves  the  little  children  of  the  world. 

A  nurse  walked  in. 

"How's  the  mother?"  I  asked. 

"Oh,  she's  fine.   She  is  back  in  her  room  resting.   The  family  said  they  don't  want  to 
see  or  hear  about  anything.   They  said,  'Just  take  care  of  it." 

The  nurse  retreated  with  one  last  glance  at  the  tiny  patient.    "For  such  a  little  person, 
he's  sure  putting  up  a  big  fight. " 

I  looked  at  Tiny  Tim  and  wondered  if  he  knew  that  what  he  was  fighting  for  so  hard 
was  life  -  aixl  I  knew  he  was  losing  it.   He  was  dying  and  his  family  was  resting.   Their 
words  tormented  me.  Just  take  care  of  it!  No  muss  and  no  fiiss.   . 

Then  Tiny  Tim  moved  and  caught  hold  of  my  little  finger.   I  let  him  hang  on.   I 
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didn't  want  him  to  die  without  being  touched  and  cared  for.   As  I  saw  him  struggle  to 
breathe,  I  said.  "It's  okay,  Tim.    You  can  let  go.    You  can  go  back  to  God." 

His  gasping  started  slowing  down,  but  he  still  clung  to  my  flnger.   I  stroked  the  baby 
ever  so  slowly  and  watched  him  take  his  last  breathe. 

"Goodbye,  Tiny  Tim,"  I  whispered.    "You  did  matter  to  someone." 
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Mr.  Canady.  Dr.  Calvin. 

STATEMENT  OF  STEVEN  E.  CALVIN,  MJ).,  ASSISTANT  PROFES- 
SOR, DEPARTMENT  OF  OBSTETRICS  AND  GYNECOLOGY,  UNI- 
VERSITY OF  MINNESOTA 

Dr.  Calvin.  Mr.  Chairman,  members  of  the  committee,  my  name 
is  Steve  Calvin.  I  am  board  certified  in  obstetrics  and  gynecology 
with  additional  certifications  in  the  subspecialty  of  maternal -fetal 
medicine,  and  I  am  an  assistant  professor  in  the  Department  of  Ob- 
stetrics and  Gynecology,  University  of  Minnesota. 

I  am  1  of  11  high-risk  pregnancy  specialists  in  a  busy  practice, 
serving  a  referral  population  from  Minnesota  and  surrounding 
States.  I  am  on  call  every  fourth  or  fifth  night.  And  each  year  I  de- 
liver more  than  100  babies  to  women  with  a  wide  variety  of  preg- 
nancy complications. 

The  practice  of  maternal-fetal  medicine  is  unique  in  that  we  care 
for  two  patients  in  the  mother  and  her  unborn  child.  Sometimes 
our  colleagues  involved  in  the  treatment  of  infertility  are  too  suc- 
cessful and  we  have  even  more  than  two  patients. 

The  recognition  that  chances  for  a  healthy  baby  are  improved  bv 
certain  interventions  is  not  new.  Proper  nutrition  and  tne  avoid- 
ance of  smoking  and  alcohol  have  been  standard  advice  for  more 
than  100  years.  However,  the  recent  development  of  ways  to  see 
the  unborn  child  has  led  to  pregnancy  treatments  that  are  specifi- 
cally directed  at  the  fetus.  Because  of  such  rapid  progress  in  medi- 
cal technology,  maternal-fetal  medicine  became  a  subspecialty  of 
obstetrics  only  two  decades  ago. 

In  the  1970's,  one  of  the  first  ways  that  the  fetus  came  to  be  seen 
as  a  patient  was  the  use  of  fetal  heart  rate  monitoring  in  labor. 
Previously,  only  occasional  fetal  heart  rate  determinations  were 
made  prior  to  aelivery.  The  use  of  continuous  fetal  heart  rate  mon- 
itoring was  introduced  to  try  to  decrease  the  risk  of  stillbirth. 

Unfortunately,  though  sometimes  helpful,  this  technology's  big- 
gest effect  has  been  to  quadruple  the  rate  of  cesarean  section.  It 
is  not  the  first  time  that  good  intentions  have  led  to  unintended 
negative  consequences  in  medicine. 

In  1973,  fetal  ultrasound  imaging  technology  was  early  in  its  de- 
velopment. Previously,  the  anatomic  development  and  activities  of 
the  fetus  were  invisible.  Today  the  practice  of  obstetrics  is  much 
more  effective  because  of  our  ability  to  obtain  detailed  views  of  the 
fetus  inside  the  uterus. 

I  have  brought  a  very  brief  fetal  ultrasound  tape,  not  profes- 
sionally put  together,  I  just  put  it  together  last  week  during  my 
work,  and  much  of  what  you  see  on  the  screen  will  be  recognizable. 
So  I  don't  know  if  you  want  to  turn  it  on  for  the  members  of  the 
committee.  I  think  if  you  just  press  start  right  where  it  is  cued  up. 

[Shows  video.] 

Dr.  Calvin.  These  first  frames  are  of  a  pregnancy  at  about  22 
weeks,  and  we  see  the  fetal  face  on  the  left,  eyes,  nose  and  the 
limbs  moving  around.  You  can  see  the  heart  beating  in  the  chest. 
This  is  ultrasound  technology  that  is  available  throughout  the 
United  States  and  throughout  the  world. 

You  can  see  the  nose  and  the  mouth  and  the  chin.  A  lot  of  pa- 
tients say  this  looks  kind  of  like  their  Halloween  picture.  As  you 
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might  notice,  right  next  to  the  head  there  is  a  foot  and  patients  ask 
how  a  baby  could  be  that  flexible?  This  is  one  of  the  instances 
where  the  infertility  doctors  were  too  successful  and  this  baby  has 
a  twin  kicking  him  or  her  in  the  eye. 

We  use  ultrasound  almost,  I  describe  it  as  what  cardiologists  use 
a  stethoscope  and  an  EKG  for.  It  is  part  of  what  we  do.  It  is  a  win- 
dow to  the  womb  that  has  been  very  helpful. 

This  is  a  12-week  pregnancy,  and  this  baby  is  just  kind  of  float- 
ing in  a  little  hammock  there.  Most  couples  or  women  who  come 
in  for  the  ultrasound  sometimes  come  armed  with  a  videotape. 
Kind  of  for  medical-legal  reasons,  we  don't  allow  videotaping,  but 
we  give  still  pictures.  But  this  is  a  very  recognizable  human  form, 
knees,  arms,  legs,  head. 

A  lot  of  the  women  who  are  laying  on  the  table  try  to  crane  their 
neck  to  see.  I  am  afraid  we  have  to  send  them  off  to  chiropractors 
after  they  are  done  because  they  are  so  anxious  to  see  their  baby. 
I  think  that  is  all  I  needed  to  show. 

Our  ability  to  obtain  clear  images  of  the  fetus  has  expanded  the 
concept  of  the  fetus  as  a  patient.  Though  sometimes  the  tabloid 
press  reports  fetal  treatments  that  are,  as  yet,  impossible,  cur- 
rently available  treatments  are  still  astounding.  Many  women  are 
willing  to  undergo  both  medical  and  surgical  procedures  in  the 
hope  of  improving  the  health  of  their  unborn  baby.  I  will  describe 
a  few. 

The  most  common  problem  that  we  treat  is  premature  labor.  Al- 
though chances  for  normal  neonatal  survival  have  improved  at  ear- 
lier and  earlier  gestational  ages,  we  usually  make  an  attempt  to 
stop  preterm  uterine  contractions.  Most  women  are  willing  to  do  al- 
most anything  to  avoid  preterm  delivery  and  will  tolerate  unpleas- 
ant drugs  and  occasionally  dangerous  side  effects.  They  do  so  out 
of  concern  for  their  child's  health. 

On  occasion  an  unborn  child  will  develop  a  heart  rhythm  prob- 
lem that  can  lead  to  heart  failure.  The  effect  of  this  is  quite  strik- 
ing on  an  ultrasound  exam.  With  maternal  treatment  using  cardiac 
medication,  we  can  see  dramatic  improvement  in  fetal  cardiac  func- 
tion and  delivery  of  a  healthy  baby. 

In  the  unfortunate  cases  when  pregnant  women  carry  the  AIDS 
virus,  it  has  recently  become  very  clear  that  medical  treatment  of 
the  mother  prior  to  birth  will  dramatically  decrease  the  chances  of 
fetal  infection. 

For  a  variety  of  reasons,  excess  amniotic  fluid  can  also  cause  the 
uterus  to  become  overdistended.  It  is  sometimes  necessary  to  re- 
lieve that  pressure  by  removing  fluid  in  a  procedure  called  thera- 
peutic amniocentesis.  Some  women  in  our  practice  have  undergone 
as  many  as  10  of  these  procedures  in  the  hope  of  prolonging  the 
pregnancy  and  improving  the  health  of  their  child. 

^emia  can  also  occur  in  a  child  prior  to  birth.  Under  the 
ultrasound  guidance  a  needle  can  be  inserted  into  a  umbilical  vine 
to  perform  a  lifesaving  transfusion. 

Though  mostly  still  experimental,  there  are  a  few  centers  that 
are  developing  methods  of  fetal  surgery.  The  problems  treated  in- 
clude openings  in  the  fetal  diaphragm  or  blockage  at  the  urinary 
tract. 
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On  the  genetic  frontier,  further  progress  in  understanding  the 
human  genome  holds  hope  for  specific  gene  therapy  of  unborn  chil- 
dren wdtn  inherited  gene  abnormalities  or  deficiencies. 

It  is  undeniable,  therefore,  that  over  the  last  two  decades,  the 
fetus  has  become  a  patient.  The  future  will  see  an  expansion  of  the 
medical  options  for  intrauterine  treatment. 

It  is  important  for  those  of  us  practicing  in  maternal-fetal  medi- 
cine to  be  careful  to  balance  the  risks  and  benefits  of  these  options 
so  that  we  do  not  place  pregnant  women  at  unreasonable  risk.  But 
this  new  frontier  also  clearly  complicates  the  abortion  debate. 

There  is  an  inherent  tension  between  the  new  status  of  the  fetus 
as  a  patient  and  the  right  to  abortion.  In  1973,  Roe  v.  Wade  shat- 
tered the  issue  of  abortion  into  sharp  fragments.  We  are  still  deal- 
ing with  the  medical  and  political  fallout  of  the  Supreme  Court's 
willingness  to  go  far  beyond  the  traditional  boundaries  of  medical 
ethics  and  practice. 

Thank  you  for  the  opportunity  to  present  this  testimony. 

Mr.  Canady.  Thank  you,  Dr.  Calvin. 

[The  prepared  statement  of  Dr.  Calvin  follows:] 
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Prepared  Statement  of  Steven  E.  Calvin,  M.D.,  Assistant  Professor, 
Department  of  Obstetrics  and  Gynecology,  University  of  Minnesota 

Mr.  Chairman,  members  of  the  committee,  my  name  is  Steve  Calvin.   I  am 
board  certified  m  obstetrics  and  gynecology  with  additional  certification  in  the 
subspecialty  of  maternal-fetal  medidne.    I  am  employed  by  Allina  Health 
System  in  Minneapolis,  Minnesota  and  am  an  assistant  professor  in  the 
department  of  OB/GYN  at  the  University  of  Minnesota. 

I  am  one  of  eleven  high  risk  pregnancy  specialists  in  a  busy  practice  serving  a 
referral  population  from  Minnesota  and  surrounding  states.   I  am  on  call 
every  fourth  or  fifth  night  and  each  year  I  deliver  more  than  one  hundred 
babies  to  women  with  a  wide  variety  of  pregnancy  complications.  The 
practice  of  maternal- fetal  medicine  is  unique  in  that  we  care  for  two  patients 
in  the  mother  and  her  unborn  child.    (  Sometimes  our  colleagues  involved  in 
the  treatment  of  infertility  are  too  successful  and  we  have  even  more  than 
two  patients.  ) 

The  recognition  that  chances  for  a  healthy  baby  are  improved  by  certain 
interventions  is  not  new.    Proper  nutrition  and  the  avoidance  of  smoking 
and  alcohol  have  been  standard  advice  for  more  than  one  hundred  years. 
However,  the  recent  development  of  ways  to  see  the  unborn  child  has  lead  to 
pregnancy  treatments  that  are  specifically  directed  at  the  fetus.  Because  of 
such  rapid  progress  in  medical  technology,  Maternal-Fetal  Medicine  became  a 
subspecialty  of  Obstetrics  only  two  decades  ago. 

In  the  1970s,  one  of  the  first  ways  that  the  fetus  came  to  be  seen  as  a  patient 
was  the  use  of  fetal  heart  rate  monitoring  in  labor.   Previously  only  occasional 
fetal  heart  rate  determinations  were  made  prior  to  delivery.  The  use  of 
continuous  fetal  heart  rate  monitoring  was  introduced  to  try  to  decrease  the 
risk  of  stillbirth.    Unfortunately,  though  sometimes  helpful,  this  technology's 
biggest  effect  has  been  to  quadruple  the  rate  of  cesarean  section.  It  is  not  the 
first  time  that  good  intentions  have  lead  to  unintended  negative 
consequences. 
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In  1973,  fetttf  ultrasound  imaging  technology  was  early  in  its  development. 
Previously  the  anatomic  development  and  activities  of  the  fetus  were 
invisible.  Today  the  practice  of  obstetrics  is  more  effective  because  of  our 
ability  to  obtain  detailed  views  of  the  fetus  inside  the  uterus.   I  have  brought  a 
brief  fetal  ultrasound  videotape  that  I  put  together  during  the  last  couple  of 
weeks.   Much  of  what  you  see  on  the  screen  will  be  recognizable. 

Our  ability  to  obtain  clear  images  of  the  fetus  has  expanded  the  concept  of  the 
fetus  as  a  patient.  Though  sometimes  the  tabloid  press  reports  fetal 
treatments  that  are,  as  yet,  impossible,  currently  available  treatments  are  still 
astounding.   Many  women  are  willing  to  undergo  both  medical  and  surgical 
procedures  in  the  hope  of  improving  the  health  of  their  unborn  baby.   I  will 
describe  a  few. 

The  most  common  problem  that  we  treat  is  premature  labor.   Although 
chances  for  normal  neonatal  survival  have  improved  at  earlier  and  earlier 
gestational  ages,  we  usually  make  an  attempt  to  stop  preterm  uterine 
contractions.   Most  women  are  willing  to  do  almost  anything  to  avoid 
preterm  delivery  and  will  tolerate  unpleasant  drugs  and  occasionally 
dangerous  side  effects.  They  do  so  out  of  concern  for  their  child's  health. 

On  occasion  an  unborn  child  will  develop  a  heart  rhythm  problem  that  can 
lead  to  heart  failure.  The  effects  of  this  are  quite  striking  on  an  ultrasound 
exam.   With  maternal  treatment  using  cardiac  medications  we  can  see 
dramatic  improvement  in  fetal  cardiac  function  and  delivery  of  a  healthy 
baby.   In  the  unfortunate  situations  when  pregnant  women  carry  the  AIDS 
virus  it  has  recently  become  clear  that  medical  treatment  of  the  mother  prior 
to  birth  will  dramatically  decrease  the  chances  of  fetal  infection. 

For  a  variety  of  reasons  excess  amniotic  fluid  can  cause  the  uterus  to  become 
over  distended.  It  is  sometimes  necessary  to  relieve  the  pressure  by  removing 
fluid  by  a  procedure  called  therapeutic  amniocentesis.  Some  women  in  our 
practice  have  undergone  as  many  as  10  of  these  procedures  in  the  hope  of 
prolonging  the  pregnancy  and  improving  the  health  of  their  child. 
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Anemia  cavabo  occur  in  a  child  prior  to  birth.  Under  ultrasound  guidance  a 
needle  can  be  inserted  into  the  umbilical  vein  to  perform  a  lifesaving 
transfusion. 

Though  mostly  still  experimental,  there  are  a  few  centers  that  are  developing 
methods  of  fetal  surgery.  The  problems  treated  include  openings  in  the  fetal 
diaphragm  or  blockage  in  the  urinary  tract.  Newer  micro  surgical  techniques 
may  eventually  make  these  procedures  more  successful. 

On  the  genetic  frontier,  further  progress  in  imderstanding  the  human 
genome  holds  hope  for  specific  gene  therapy  of  unborn  children  with 
inherited  gene  abnormalities  or  deficiencies. 

It  is  undeniable  that  over  the  last  two  decades,  the  fetus  has  become  a  patient. 
The  future  will  see  an  expansion  of  the  medical  options  for  intrauterine 
treatment.   It  is  important  for  those  of  us  practicing  in  Maternal-Fetal 
Medidne  to  be  careful  to  balance  the  risks  and  benefits  of  these  options  so  that 
we  do  not  place  pregnant  women  at  unreasonable  risk.  But  this  new  frontier 
also  clearly  complicates  the  abortion  debate. 

There  is  an  inherent  tension  between  the  new  status  of  the  fetus  as  a  patient 
and  the  right  to  abortion.  In  1973,  Roe  V  Wade  shattered  the  issue  of  abortion 
into  sharp  fragments.  We  are  still  dealing  with  the  medical  and  political 
fallout  of  the  Supreme  Court's  willingness  to  go  far  beyond  the  traditional 
boundaries  of  medical  ethics  and  practice. 
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Mr.  Canady.  Professor  Green. 

STATEMENT  OF  RONALD  M.  GREEN,  PH.D.,  JOHN  PHILIPS  PRO- 
FESSOR OF  RELIGION,  DARTMOUTH  COLLEGE,  AND  DIREC- 
TOR, DARTMOUTH'S  ETHICS  INSTITUTE 

Dr.  Green.  Mr.  Chairman  and  members  of  the  committee,  thank 
you  for  inviting  me  here  today. 

My  name  is  Ronald  Green.  I  am  a  John  Phihps  Professor  of  Reli- 
gion at  Dartmouth  College  and  the  director  of  Dartmouth's  Ethics 
Institute.  My  scholarly  work  is  principally  in  the  area  of  biomedical 
ethics. 

In  considering  the  question  of  abortion  more  than  23  years  ago, 
the  Supreme  Court  had  to  face  an  extremely  difficult  set  of  ques- 
tions. Among  these  were  the  question  of  how  we  are  to  assess  the 
legal  and  moral  claims  of  prenatal  life,  and  how  we  are  to  balance 
the  embryo  or  fetus  in  its  claims  against  a  woman's  right  of  auton- 
omy and  privacy  in  reproductive  decisionmaking. 

The  issue  of  the  moral  or  legal  status  of  prenatal  human  life  is 
particularly  difficult.  In  approaching  this  issue,  the  court  noted  the 
wide  diversity  of  philosophical  and  religious  views  on  when  life  be- 
gins and  chose  to  put  this  matter  aside  in  favor  of  an  approach  that 
sought  to  identify  the  State's  and  its  citizens'  most  compelling  in- 
terests in  this  area. 

I  believe  this  stance  of  neutrality  before  religious  and  philosophi- 
cal views  was  both  wise  and  ethically  valid.  Consider  the  diverse 
possibilities  that  exist  among  religious  communities  in  dealing  with 
such  matters  as  when  a  human  being  receives  its  soul  from  God, 
or  to  what  degree  an  embryo  or  fetus  deserves  our  moral  protec- 
tion. 

At  one  end  of  the  spectrum  of  views,  we  find  the  official  teaching 
of  the  Roman  Catholic  Church.  This  holds  that  each  human  being 
receives  an  immortal  soul  at  conception.  This  renders  its  life  invio- 
lable from  that  time  onward. 

According  to  Roman  Catholic  teaching,  the  embryo  or  fetus  must 
be  protected,  cared  for,  and  its  life  may  not  be  directly  threatened 
or  taken  for  any  reason.  This  includes  circumstances  where  the 
pregnancy  results  from  rape,  or  when  the  lives  of  both  mother  and 
fetus  are  at  risk. 

In  such  tragic  circumstances,  and  basing  its  views  on  the  prin- 
ciple that  it  is  never  permissible  to  do  evil  that  good  may  come  of 
it.  Catholic  teaching  forbids  abortion  and  holds  that  both  mother 
and  child  should  be  allowed  to  die,  rather  than  permitting  the 
mother's  life  to  be  spared  by  a  direct  act  of  killing. 

As  we  proceed  along  the  spectrum  of  religious  positions,  we  find 
very  different  views  held  by  many  Protestants,  Muslims  and  Jews 
on  such  issues.  Orthodox  Judaism,  for  example,  holds  various  views 
on  ensoulment,  although  the  classical  rabbis  ruled  that  before  40 
days  the  fetus  is  "like  water,"  and  therefore,  has  relatively  little 
moral  claim  upon  us. 

The  rabbis  are  more  explicit  about  the  fact  that  in  Jewish  law, 
the  child  is  not  a  moral  or  judicial  person  until  birth.  As  a  result, 
when  a  pregnancy  threatens  the  life  of  the  mother,  the  fetus's  life 
must  be  taken,  according  to  Jewish  law.  A  conclusion  that  is  dia- 


19 

metrically  opposed  to  the  authoritative  Roman  Catholic  position  on 
this  matter. 

Islamic  moral  theologians  also  tend  to  identify  ensoulment  as  not 
taking  place  until  well  into  pregnancy  and  they  stress  the  priority 
on  maternal  health  in  conflict  situations.  Protestsint  theologians 
and  ethicists,  depending  on  the  denomination  to  which  they  belong, 
array  themselves  all  along  the  spectrum  between  strict  and  permis- 
sive views  on  these  matters. 

So  the  question  facing  the  Roe  Court  was:  What  are  we  to  do  in 
view  of  this  wide  range  of  religious  and  philosophical  positions?  Ob- 
viously, the  Court  could  not  privilege  any  one  position.  Both  ethi- 
cally and  constitutionally,  our  society  is  committed  as  much  as  pos- 
sible to  a  stance  of  evenhanded  neutrality  before  diverse  religious 
views. 

The  Court  acted  properly,  I  believe,  when  it  put  these  theological 
and  philosophical  debates  aside  and  chose  instead  to  look  at  the 
discernible  interests  of  women  and  the  State  in  the  matter  of  Gov- 
ernment's involvement  in  regulating  abortion  and  protecting  pre- 
natal life.  In  doing  this,  however,  the  Court  also  acted  in  the  best 
positive  American  traditions  of  separation  of  church  and  state  by 
allowing  individuals  and  religious  groups  the  freedom  to  determine 
how  they  themselves  will  view  and  will  decide  to  treat  prenatal 
human  life. 

Nothing  in  the  Roe  decision  prevents  a  Roman  Catholic  from  act- 
ing on  her  beliefs,  including  making  the  decision  to  undergo  great 
sacrifice  to  avoid  abortion,  at  any  phase  in  pregnancy.  Nothing  in 
Roe  prohibits  a  Muslim  or  Jewish  woman  from  undertaking  abor- 
tion if  needed  to  protect  her  life  and  health,  as  her  religious  laws 
dictate. 

When  we  turn  to  the  identifiable  interests  and  claims  that  must 
be  balanced  by  the  Grovemment,  I  believe  the  Court  proceeded  in 
a  manner  that  is  reasonable,  though  not  without  its  many  difficul- 
ties and  objections.  The  Justices  first  made  the  decision  that  the 
issue  is  a  constitutional  one  within  the  Supreme  Court's  purview: 
that  questions  affecting  the  basic  rights  of  women  and  involving  a 
determination  of  the  moral  and  legal  status  of  prenatal  life  cannot 
be  left  to  local  communities  or  the  States.  It  is  unthinkable  that 
one  State  could  come  to  a  ruling  on  the  matter  of  protecting  the 
fetus,  for  example,  while  another  could  rule  differently.  Though  I 
am  not  a  constitutional  lawyer,  I  personally  believe  the  Court  ruled 
correctly  on  this  matter. 

The  Court  then  identified  at  least  three  distinct  values  or  inter- 
ests at  stake,  and  saw  the  task  of  determining  the  appropriate  de- 
gree of  Government  involvement  as  one  of  balancing  these  values 
or  considerations.  They  are,  one,  the  State's  interest  in  preserving 
and  protecting  the  health  of  the  pregnant  woman;  two,  the  wom- 
an's right  to  exercise  her  own  autonomy  and  preserve  her  privacy 
of  reproductive  decisionmaking;  and  three,  the  State's  interest  in 
protecting  the  fetus,  which,  though  not  a  juridical  person  in  U.S. 
law,  nevertheless  represents  the  value  of  potential  human  life. 

In  a  perfect  world,  these  three  considerations  would  never  con- 
flict, and  each  would  be  entirely  respected.  Unfortunately,  ours  is 
not  a  perfect  world.  Frequently  the  need  to  protect  the  mother's 
privacy,  autonomy,  life  or  health  either  requires  limiting  her  or 
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others'  autonomy  of  medical  decisionmaking  or  subordinating  these 
to  the  value  of  the  potential  life  she  carries. 

The  Court  ruled  properly,  I  believe,  when  it  concluded  that  dur- 
ing the  earliest  phases  of  a  pregnancy,  maternal  privacy  and  auton- 
omy should  take  priority  over  any  governmental  interest  in  pre- 
natial  life. 

Recently,  I  served  as  a  member  of  a  panel  convened  by  the  Na- 
tional Institutes  of  Health  to  consider  when,  if  ever,  it  is  appro- 
priate to  perform  medical  research  involving  the  early  human  em- 
bryo. In  the  course  of  this  service,  many  important  biological  and 
medical  facts  were  brought  to  our  attention,  supporting  the  conclu- 
sion that  the  embryo  or  fetus  in  its  earliest  stages  should  not  re- 
ceive great  attention  from  the  State. 

For  example,  during  the  first  weeks  of  development,  there  is  a 
surprisingly  high  rate  of  embryonic  death.  Some  studies  indicate 
that  only  a  third  of  early  embryos  survive  through  implantation 
and  full  development,  while  upwards  of  60  percent  either  never  im- 
plant in  the  womb  or  are  expelled  at  some  later  point.  Much  of  this 
mortality  is  the  result  of  unavoidable  genetic  defects,  which  nature 
appears  to  respond  to  by  sloughing  off  the  embryo  before  substan- 
tial development  can  begin. 

Looking  at  these  numbers,  the  British  Royal  College  of  Obstetri- 
cians and  Gynaecologists  has  drawn  the  conclusion  that  it  would 
be  unwise  to  vest  human  life  at  these  stages  with  substantial 
weight.  In  the  words  of  the  British  physicians,  "It  is  morally  uncon- 
vincing to  claim  absolute  inviolability  for  an  organism  with  which 
nature  itself  is  so  prodigal." 

Offsetting  these  considerations  in  some  people's  minds  is  the  ap- 
parently firm  line  that  conception  represents.  They  argue  that  even 
if  the  early  embryo  or  fetus  lacks  many  of  the  qualities  we  nor- 
mally associate  with  full  humanness,  it  nevertheless  possesses  a 
unique  genetic  identity,  and  this  potential  should  be  respected. 
However,  here  again,  biological  information  suggests  otherwise.  It 
is  now  known  that  following  conception,  the  embryo  can  spontane- 
ously fission  into  two  distinct  persons,  each  having  an  identical  ge- 
nome or  genetic  blueprint.  This  is  the  way  identical  twins  develop 
in  nature.  More  surprising,  during  the  early  phases  of  develop- 
ment, two  distinct  embryos  can  fuse  together  to  create  a  single  in- 
dividual, with  each  separate  genetic  cell  line  integrating  itself 

Mr.  Canady.  Professor  Green,  I  see  our  red  light  has  burned  out 
there,  oh,  but  if  you  could  just  take  another  couple  of  minutes. 

Mr.  Green.  Yes,  thank  you. 

These  facts  seem  to  support  the  trimester  distinctions  that  Roe 
effected. 

Nothing  in  medicine  has  changed  the  fact  that  a  woman's  life  or 
health  can  be  at  risk  anywhere  along  the  spectrum  of  fetal  develop- 
ment, so  long  as  a  child  is  within  the  mother's  body.  Protecting  the 
mother's  life  at  the  end  of  this  spectrum  of  development  and  her 
health  are  important  considerations  and  should  be  left,  I  believe, 
ethically,  to  the  judgment  of  competent  medical  authorities.  At  the 
beginning  of  this  spectrum,  the  privacy  and  autonomy  of  the  moth- 
er also,  I  think,  should  be  to  the  fore,  as  Roe  v.  Wade  recognized. 

So  in  sum,  it  seems  to  me  that  the  basic  framework  elaborated 
by  Roe  v.  Wade  more,  than  20  years  ago  has  not  changed  signifi- 
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cantly  since  that  time.  Furthermore,  as  Justice  Souter  recognized, 
the  importance  of  preserving  the  stabiHty  of  our  law  in  this  country 
recognizes  leaving  that  judgment  intact  and  the  guidelines  that  it 
has  created. 

Thank  you  very  much  for  your  attention. 

Mr.  Canady.  lliank  you.  Professor  Green. 

[The  prepared  statement  of  Dr.  Green  follows:] 

Prepared  Statement  of  Ronald  M.  Green,  Ph.D.,  John  Philips  Professor  of 
Religion,  Dartmouth  College,  and  Director,  Dartmouth's  Ethics  Institute 

My  name  is  Ronald  M.  Green.  I  am  the  John  Philips  Professor 
of  Religion  at  Dartmouth  College  and  the  Director  of  Dartmouth's 
Ethics  Institute.  My  scholarly  work  is  principally  in  the  area  of 
biomedical  ethics.  I  have  been  asked  by  staff  members  of  this 
subcommittee  to  appear  here  today  to  contribute  to  this  Oversight 
Hearing  on  'The  (Drigins  and  Scope  of  Roe  v^  Wade." 

In  considering  the  question  of  abortion  more  than  twenty-three 
years  ago,  the  Supreme  Court  had  to  face  an  extremely  difficult  set 
of  questions.  Aniong  these  were  the  question  of  how  we  are  to  assess 
the  legal  and  moral  claims  of  prenatal  life,  and  how  we  are  to 
balance  the  claims  of  the  embryo  or  fetus  against  a  woman's  rights  of 
autonomy  and  p>rivacy  in  reproductive  decision  making. 

The  issue  of  the  moral  or  legal  status  of  prenatal  human  life  is 
particularly  difficult.  In  approaching  this  issue,  the  court  noted  the 
wide  diversity  of  philosophical  and  religious  views  on  when  life 
begins  and  chose  to  put  this  matter  aside  in  favor  of  an  approach 
that  sought  to  identify  the  State's  cind  its  citizens'  most  compelling 
interests  in  this  arect 

I  believe  this  stance  of  neutrality  before  religious  and 
philosophical  views  was  both  wise  and  ethically  valid.  Consider  the 
diverse  positions  that  exist  among  religious  communities  in  our 
society  on  such  matters  as  when  the  human  being  receives  its  soul 
from  God,  or  what  degree  of  moral  and  legal  pjrotection  the  embryo 
or  fetus  deserves.  At  one  position  on  the  speclxum,  we  find  the 
official  teaching  of  the  Roman  Catholic  Church.  This  holds  that  each 
human  being  receives  an  immortal  soul  at  conception  which  renders 
its  life  inviolable  from  that  time  onward.  In  Catholic  teaching,  the 
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embryo  or  fetus  must  be  protected,  cared  for,  and  its  life  may  not  be 
directly  threatened  or  taken  for  any  reason.  This  includes 
circumstances  when  a  pregnancy  results  from  rape  or  when  the  lives 
of  both  the  mother  and  the  fetus  are  at  risk,  i  In  such  tragic 
circumstances,  basing  itself  on  the  p)rinciple  that  it  is  never 
permissible  to  do  evil  that  gocxd  may  come  of  it,2  authoritative 
Catholic  teaching  forbids  abortion  and  holds  that  both  mother  and 
child  should  be  allowed  to  ciie  rather  than  permitting  the  mother's 
life  to  be  spared  by  a  direct  act  of  killing. 

As  we  proceed  along  the  sp)ectrum  of  religious  positions,  we 
find  very  different  views  held  by  many  Protestants,  Muslims,  and 
Jews  on  such  issues.  Orthodox  Judaism,  for  example,  holds  various 
views  on  ensoulment,  although  the  classical  Jewish  rabbis  ruled  that 
before  forty  days  the  fetus  is  "like  water,"  having  relatively  little 
moral  claim  upon  us.  The  rabbis  are  more  explicit  about  the  fact  that 
in  Jewish  law,  the  child  is  not  a  moral  or  juridical  person  until  birth. 
As  a  result,  when  a  pregnancy  threatens  the  life  of  the  mother,  the 
life  of  the  fetus  must  be  taken,  a  conclusion  that  is  diametrically 
opposed  to  the  authoritative  Roman  Catholic  position  on  this 
matter.  ^  Islamic  moral  theologians  also  tend  to  identify  ensoulment 
as  not  taking  place  until  well  into  pregnancy  and  they  stress  the 
priority  on  maternal  health  in  conflict  situations.  ^  Protestant 
theologians  and  ethicists,  depenciing  on  to  the  denomination  to 
which  they  belong,  array  themselves  along  the  spectrum  between 
strict  and  permissive  positions  on  all  these  matters. 

So  the  question  facing  the  Roe  court  was:  What  are  we  to  do  in 
view  of  the  wide  range  of  religious  and  philosophical  views  in  this 
area?  Obviously,  the  Court  could  not  privilege  any  one  positiorL 
Both  ethically  and  constitutionally  our  society  is  committed  to  a 
stance  of  evenhanded  neutredity  before  diverse  religious  positions. 
The  court  acted  properly,  I  believe,  when  it  put  these  theological  and 
philosophical  debates  about  the  status  of  the  fetvis  aside  and  chose 
instead  to  look  at  the  discernible  interests  of  women  and  society  in 
the  matter  of  State  involvement  in  regulating  abortion  and 
protecting  prenatal  life.  In  doing  this,  however,  the  Court  also  acted 
in  the  best  positive  American  traditions  of  separation  of  Church  and 


23 


statement  by  Ronald  M.  Green  p.  3 

Subcommittee  on  the  Constitution  April  22, 1996 


state  by  allowing  individuals  and  religious  groups  the  freedom  to 
determine  how  they  themselves  view  and  will  decide  to  treat 
prenatal  human  life.  Nothing  in  the  Roe  decision  prevents  a  Roman 
Catholic  from  acting  on  their  beliefs,  including  making  the  decision 
to  undergo  great  sacrifice  to  avoid  abortion.  Nothing  in   Roe 
prohibits  a  MusUm  or  Jewish  woman  from  undertaking  abortion  if 
needed  to  protect  her  life  and  health,  as  her  religious  law  dictates. 

When  we  turn  to  the  identifiable  interests  and  claims  that  must 
be  bedanced  by  government,  I  believe  the  court  proceeded  in  a 
manner  that  is  reasonable,  though  not  without  its  difficulties  and 
objections.  The  justices  first  made  the  decision  that  this  issue  is  a 
constitutional  one  within  the  Sup>reme  Court's  purview:  that 
questions  affecting  the  basic  rights  of  women  and  involving  a 
determination  of  the  moral  and  legal  status  of  prenatal  life  could  not 
be  left  to  the  jurisdiction  of  local  communities  or  the  states.  It  is 
unthinkable  that  one  state  could  come  to  a  ruling  on  this  matter,  for 
example,  not  to  protect  the  fetus,  while  cinother  could  rule 
differently.  Though  I  am  not  a  constitutional  lawyer,  I  believe  the 
court  ruled  correctly  on  this  matter. 

The  court  then  identified  at  least  three  distinct  values  or 
interests  at  stake,  and  saw  the  task  of  determining  the  ap»propriate 
degree  of  government  involvement  as  one  of  balancing  these 
considerations.  They  are  (1)  the  State's  interest  in  preserving  and 
protecting  the  health  of  the  pregnant  woman;  (2)  the  woman's  right 
to  exercise  her  own  autonomy  and  preserve  her  privacy  of 
reproductive  decision  making;  and  (3)  the  State's  interest  in 
protecting  the  fetus  which,  though  not  a  juridical  person  in  U.S.  law, 
nevertheless  represents  the  value  of  potential  human  life.  In  a 
perfect  world,  these  three  considerations  would  never  conflict,  and 
each  could  be  entirely  respected  Unfortunately,  our  world  is  not 
perfect.  Frequently,  the  need  to  protect  the  mother's  privacy, 
autonomy,  life,  or  health  requires  limiting  her  or  others'  autonomy  of 
medical  decision  making  or  subordinating  the  value  of  potential  Ufe 
to  her  needs.  In  other  cases,  as  a  pregnancy  develops  and  birth  nears, 
the  value  of  prenatal  life  may  overshadow  some  of  the  mother's 
needs  or  concerns. 
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The  Court  ruled  properly,  I  believe,  when  it  concluded  that 
during  the  early  phases  of  a  pregnancy,  maternal  privacy  and 
autonomy  should  take  priority  over  any  State  interest  in  prenatal 
life.  Recently,  I  served  as  a  member  of  a  panel  convened  by  the 
National  Institutes  of  Health  to  consider  when,  if  ever,  it  is 
appropriate  to  perform  medical  research  involving  the  early  human 
embryo.  In  the  course  of  this  service,  many  important  biological  and 
mediccd  facts  were  brought  to  my  attention  supporting  the 
conclusion  that  the  embryo  or  fetus  in  its  earliest  stages  of 
development  should  not  command  great  attention  from  the  State. 
For  example,  during  the  first  weeks  of  develof»ment  there  is  a 
surprisingly  high  rate  of  embryonic  death  even  in  cases  where  the 
mother  is  well-noiarished  and  healthy.  Some  studies  inciicate  that 
only  a  third  of  early  embryos  survive  through  implantation  and  full 
development,  while  upwards  of  sixty  jsercent  either  never  implant  in 
the  womb  or  are  expelled  at  some  later  point.  Much  of  this  mortality 
is  the  result  of  unavoidable  genetic  defects,  which  nature  appears  to 
respond  to  by  sloughing  off  the  embryo  before  substantial 
development  can  begin.  Looking  at  these  numbers,  the  British  Royal 
College  of  Obstetricians  and  Gynaecologists  has  drawn  the 
conclusion  that  it  would  be  unwise  to  vest  human  life  at  these  early 
stages  with  substantial  weight.  In  the  words  of  the  British 
physicians,  "It  is  morally  unconvincing  to  claim  absolute  inviolability 
for  an  organism  with  which  nature  itself  is  so  prodigal."  5 

Offsetting  these  considerations  in  some  people's  mincis  if  the 
appeirently  firm  line  that  conception  represents.  They  argue  that 
even  if  the  early  embryo  or  fetus  lacks  many  of  the  qualities  we 
normally  associate  with  full  humanness  it  possesses  a  unique  genetic 
identity  and  potential  and  should  be  respected  for  this.  However, 
here  again  biological  information  suggests  otherwise.  It  is  now 
known  that  following  conception,  the  embryo  can  spontaneously 
fission  into  two  distinct  persons,  each  having  an  identical  genome  or 
genetic  blueprint.  This  is  the  way  that  identical  twins  develop  in 
nature.  More  surprising,  during  the  ecirly  phcises  of  development, 
two  ciistinct  embryos  can  fuse  together  to  create  a  single  individual, 
with  each  separate  genetic  ceU  line  integrating  itself  successfully  into 
the  resulting  bodily  structure.  Such  mnsair  or  chimaeric  persons  are 
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iisusally  encountered  in  clinical  settings  where,  following  genetic 
tests,  they  sometimes  first  become  aware  of  their  unusual 
constitution.  ^  These  people  can,  and  usually  do  lead  perfectly  normal 
lives,  although  their  bcxdies  possess  cell  lines  from  two  or  more 
different  embryos.  So  it  is  not  true  that  a  unique  human  genetic 
identity  is  forged  at  conception  or  that  we  can  unambiguously  speak 
of  individual  persons  as  beginning  at  this  time.  Twinning  and 
recombination  can  occur  for  a  period  of  up  to  two  weeks  following 
conception.  What  recent  biological  information  suggests,  therefore, 
is  that  prenatal  life  constantly  develops  along  a  continuum,  that  it  is 
quite  rudimentary  and  undeveloped  during  its  earliest  stages,  and 
that  in  all  respects  it  gains  increasing  likeness  to  ourselves  as  the 
fetus  apjproeiches  birth. 

It  seems  to  me  that  the  Supreme  Court  in  Roe  y^  WaH«a 
understood  this  point,  and  struggled  to  establish  reasoriable  lines  on 
the  continuum  of  life's  development  while  balancing  competing 
interests  and  rights.  During  the  earliest  stages  of  pregnancy,  the 
justices  saw  little  weight  in  the  embryo  or  fetus  and  little  need  for 
government  intervention  on  its  behalf.  As  the  pregnancy  moved 
forwettd,  the  embryo  undeniably  gains  greater  human  form  and  a 
more  compelling  claim  upon  us,  although  even  here,  urgent  maternal 
and  familial  needs  can  offset  these  concerns.  Given  present  genetic 
technology,  for  example,  it  is  often  true  that  the  most  severe  genetic 
disorders  can  only  be  ciiagnosed  weeks  into  a  pregnancy,  imposing 
on  parents  the  horrible  choice  of  whether  to  end  a  pregnancy  or  bring 
to  term  a  child  whose  life  may  be  brief  and  filled  with  suffering. 

After  the  time  of  viability,  when  a  fetus  can  live  on  its  own  in 
the  world  as  a  distinct  and  recognizable  human  being,  the  justices 
believed  that  it  is  it  reasonable  to  place  greater  restrictions  on  a 
woman's  autonomy  and  privacy  in  the  name  of  this  growing  human 
potential.  Very  importantly,  however,  they  recognized  that  so  long 
as  a  woman  carries  a  child  within  her  own  body,  vital  conflicts  can 
arise.  Thus,  even  during  the  third  trimester  of  pregnancy,  they  ruled 
that  in  cases  of  cor\flict  between  the  life  and  health  of  the  mother  and 
the  life  of  the  f etus^  her  well  being,  as  determined  by  competent 
medical  authority,  must  come  first. 
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Not  all  of  us  would  draw  the  lines  along  this  continuum  in 
exactly  the  same  way  that  the  Court  did  in  Roe  Yx  Wade.  Some 
would  impose  greater  restrictions  on  maternal  decision  making 
earlier  in  pregnancy.  Others  would  resist  these  efforts  and  maintain 
that  until  birth,  all  decisions  should  rest  in  the  woman's  hands.  But 
after  more  than  two  decades  the  basic  framework  of  Roe  still  makes 
sense.  This  framework  recognizes  that  government's  responsibility 
in  this  area  is  to  balance  the  cle£ir  interests  of  both  women  and 
society.  These  interests  involve  reproductive  autonomy  and  privacy, 
maternal  health,  and  the  state's  interest  in  protecting  potential 
human  life.  This  framework  recognizes,  as  well,  that  at  one  end  of 
the  continuum  of  prenatal  life  there  are  few  compelling  reasons  for 
intervening  to  overrule  a  woman's  autonomy  and  {privacy,  whereas 
at  the  other  end,  as  birth  grows  near,  the  state  may  legitimately  limit 
abortion  for  all  but  the  most  serious  reasons. 

As  a  society  we  will  continue  to  argue  about  the  specifics  of 
abortion  law  and  fxslicy  within  this  reasonable  framework.  My  own 
p>ersonal  view  is  that  we  should  continue  to  £Kihere  to  the  lines 
drawn  by  the  Court  in  Koe .  including  the  specific  application  of  the 
trimester  appnroach  adopted  there.  I  hold  this  view  because  I  believe 
that  nothing  has  happened  since  1973  that  compels  us  to  change  this 
approach.  The  age  of  viability  has  not  char\ged  dramatically  during 
this  period  and  medical  technology  has  not  advanced  to  the  point 
that  we  can  avoid  the  occasional  need  for  tragic  later  term  decisions 
about  the  woman's  health  or  the  health  of  her  child.  I  also  agree  with 
Justice  Souter  in  his  ruling  in  the  Planned  Parenthood  y»  Qassy. 
decision  that,  in  the  absence  of  compelling  reasons,  it  is  unwise  and 
unfair  to  alter  the  law  and  regulations  upon  which  citizens  have 
come  to  build  their  UveSt^  But  even  if  some  would  change  ^jecific 
details  of  current  abortion  law,  I  believe  that  we  should  continue  to 
respect  and  employ  the  basic  framework  cind  approach  established  by 
Roe  v^  Wade  as  a  reasonable  and  ethical  accommodation  to  the 
diverse  views  and  interests  that  exist  in  our  society. 
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Mr.  Canady.  Ms.  Jessen. 

STATEMENT  OF  GIANNA  JESSEN,  FRANKLIN,  TN 

Ms.  Jessen.  My  name  is  Gianna,  and  I  am  19.  I  am  originally 
from  California,  but  I  now  reside  in  Tennessee. 

I  am  adopted,  and  I  have  cerebral  palsy.  My  biological  mother 
was  17  years  old  and  IV2  months  pregnant  when  she  made  the  de- 
cision to  have  a  saline  abortion.  I  am  the  person  that  she  aborted. 
I  lived  instead  of  died.  Fortunately  for  me,  the  abortionist  was  not 
in  the  clinic  when  I  arrived  alive,  instead  of  dead,  at  6  a.m.  on  the 
morning  of  April  6,  1977.  I  was  early. 

My  death  was  not  expected  to  be  seen  until  about  9  a.m.,  when 
he  would  probably — when  the  abortionist  would  probably  be  arriv- 
ing for  his  office  hours.  I  am  sure  I  would  not  be  here  today  if  the 
abortionist  would  have  been  in  the  clinic  as  his  job  is  to  take  life, 
not  sustain  life.  Some  have  said  I  am  a  botched  abortion.  A  result 
of  a  job  not  well  done. 

There  were  many  witnesses  to  my  entry  into  this  world.  My  bio- 
logical mother  and  other  young  girls  in  the  clinic,  who  also  awaited 
the  death  of  their  babies,  were  the  first  to  greet  me.  I  am  told  this 
was  a  hysterical  moment.  Next  was  a  staff  nurse  who  apparently 
called  Emergency  Medical  Services  and  had  me  transferred  to  a 
hospital. 

I  remained  in  the  hospital  for  almost  3  months.  There  was  not 
much  hope  for  me  in  the  beginning.  I  weighed  only  2  pounds. 
Today  babies  smaller  than  I  was  have  survived. 

A  doctor  once  said  I  had  a  great  will  to  live  and  that  I  fought 
for  my  life.  I  eventually  was  able  to  leave  the  hospital  and  be 
placed  in  foster  care.  I  was  diagnosed  with  cerebral  palsy  as  a  re- 
sult of  the  abortion. 

My  foster  mother  was  told  that  it  was  doubtful  that  I  would  ever 
crawl  or  walk.  I  could  not  sit  up  independently.  Through  the  pray- 
ers and  dedication  of  my  foster  mother,  and  later  many  other  peo- 
ple, I  eventually  learned  to  sit  up,  crawl  and  then  stand.  I  walked 
with  leg  braces  and  a  walker  shortly  before  I  turned  the  age  of  4. 

I  was  legally  adopted  by  mv  foster  mother's  daughter,  Diana 
DePaul,  a  few  months  after  I  began  to  walk.  The  Department  of 
Social  Services  would  not  release  me  any  earlier  for  adoption. 

I  have  continued  in  physical  therapy  for  my  disability,  and  after 
a  total  of  four  surgeries,  I  can  now  walk  without  assistance.  It  is 
not  always  easy.  Sometimes  I  fall,  but  I  have  learned  to  fall  quite 
gpracefully  after  19  years. 

I  am  happy  to  be  alive.  I  almost  died.  Every  day  I  thank  God  for 
life.  I  do  not  consider  myself  a  byproduct  of  conception,  a  clump  of 
tissue,  or  any  other  of  the  titles  given  to  a  child  in  the  womb.  I  do 
not  consider  any  person  conceived  any  of  those  things. 

I  have  met  other  survivors.  They  are  all  thankfiiil  for  life.  Only 
a  few  months  ago  I  met  another  saline  abortion  survivor.  Her  name 
is  Sarah;  she  is  2  years  old.  Sarah  has  cerebral  palsy,  but  her  diag- 
nosis is  not  good.  She  is  blind  and  has  severe  seizures.  The  abor- 
tionist, besides  injecting  the  mother  with  saline,  also  injects  the 
baby  victims.  Sarah  was  injected  in  the  head.  I  saw  the  place  on 
her  head  where  this  was  done.  When  I  speak,  I  speak  not  only  for 
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myself,  but  for  the  other  survivors,  Hke  Sarah,  and  also  for  those 
wno  cannot  yet  speak. 

Abortion  is  not  the  solution  people  say  it  is.  It  is  no  solution.  It 
is  murder.  Abortion  violates  the  right  to  life.  I  was  just  as  much 
a  person  when  I  was  aborted  as  I  am  today.  You  will  have  a  hard 
time  convincing  me  otherwise.  You  will  have  a  hard  time  convinc- 
ing me  that  abortion  helps  women  when  I  meet  woman  after 
woman  every  day  who  tell  me  of  their  grief  and  heartache  caused 
by  abortion.  They  tell  me,  "no  one  really  told  me  it  was  a  baby." 
None  of  these  women  talk  of  tissue.  They  speak  of  the  children 
they  lost  at  the  hands  of  the  abortionist  and  with  the  blessings  of 
our  legislators. 

Today,  a  baby  is  a  baby  when  convenient.  It  is  tissue  or  other- 
wise when  the  time  is  not  right.  A  baby  is  a  baby  when  miscarriage 
takes  place  at  2,  3,  and  4  months.  A  baby  is  called  tissue  or  clumps 
of  cells  when  an  abortion  takes  place  at  2,  3,  or  4  months.  Whv  is 
that?  I  see  no  difference.  What  are  you  seeing?  Many  people  close 
their  eyes. 

Youth  today  are  seeing  their  siblings  killed  through  abortion. 
This  devalues  life.  Teens  are  disappointed.  I  have  files  of  letters 
written  to  me  by  young  people  from  all  around  our  Nation  telling 
of  their  disappointment  in  our  society  in  America.  They  have  no  re- 
spect for  a  Government  which  allows  life  to  be  thrown  away.  They 
see  leadership  in  our  country  fighting  over  our  most  important 
asset:  life. 

The  best  thing  I  can  show  you  to  defend  life  is  my  life.  It  has 
been  a  great  gift.  Killing  is  not  the  answer  to  any  question  or  situa- 
tion. Show  me  how  it  is  the  answer. 

There  is  a  quote  which  is  etched  into  the  high  ceilings  of  one  of 
our  State  capitol  buildings.  The  quote  says,  "Whatever  is  morally 
wrong  is  not  politically  correct."  Abortion  is  morally  wrong.  Our 
country  is  shedding  the  blood  of  the  innocent.  America  is  killing 
her  future. 

All  life  is  valuable.  All  life  is  a  gift  from  our  Creator.  We  must 
receive  and  cherish  the  gifts  we  are  given.  We  must  honor  the  right 
to  life.  Thank  you. 

Mr.  Canady.  Thank  you,  Ms.  Jessen. 

[The  prepared  statement  of  Ms.  Jessen  follows:! 
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Prepared  Statement  of  Gianna  Jessen,  Franklin,  TN 
TO  THOSE  THIS  MAY  CONCERN 

My  name  is  Gianna  Jessen  « I  am  19  years  of  age.  I  am  originally  from  California,  but 
no^M  reside  in  Franklin,  Tennessee. 

I  am  adopted    1  have  cerebral  palsy    My  bioIogjcaJ  tnothtf  was  seventeen  years  old 
and  seven  and  one-half  iiiootlis  pregnant  when  she  made  the  decision  to  have  a  saline 
abortion.   I  am  the  person  she  aborted.  I  lived  instead  of  died.  Fortunately  for  me  the 
abortionist  was  not  in  the  clinic  when  I  arrived  alive,  instead  of  dead,  at  6:00  a.m.  on  the 
morning  of  April  6,  1977     I  was  early,  my  death  was  not  expected  to  be  seen  until  about 
9  a.m.  ,  when  he  would  probably  be  arriving  for  his  office  hours.    I  am  sure  I  would  not 
be  here  today  if  the  abortionist  would  have  been  in  the  clinic  as  his  job  is  to  take  life,  not 
sustain  life.    Some  have  said  I  am  a  "botched  abortion"       A  resuh  of  a  job  not  well  done. 

There  were  many  witnesses  to  my  entry  into  this  world.  My  biological  mother  and 
other  young  girls  in  the  clinic,  who  also  awaited  the  death  of  their  babies,  were  the  first  to 
greet  me.  I  am  told  this  was  a  hysterical  moment.    Next  was  a  staif  nurse  who  apparently 
called  emergency  medical  services  and  had  me  transferred  to  a  hospital. 

I  remained  in  the  hospital  for  almost  three  motuhs.  There  was  not  much  hope  for  me 
in  the  beginning.  I  weighed  only  two  pounds.     Today  babies  snuller  than  I  was  have 
survived. 
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A  doctor  once  said  I  had  a  ^eat  will  to  live  and  tliat  I  fought  for  my  life  I  eventually 
was  able  to  leave  the  hospital  and  be  placed  in  foster  care.  I  was  diagnosed  with  cerebral 
palsy  as  a  result  of  the  abortion. 

My  foster  mother  was  told  that  it  waa  doubtftil  that  I  would  ever  crawl  or  walk    I 
could  not  sit  up  independently.   Through  the  prayers  and  dedication  of  my  foster  mother, 
and  later  many  other  people,  I  eventually  learned  lo  sit  up,  crawl  then  stand    I  walked 
with  leg  braces  and  a  walker  shortly  before  I  turned  age  four 

I  was  legally  adopted  by  my  foster  mother's  daughter.  Diana  De  Paul,  a  few  months 
aiter  I  began  to  walk.   The  Department  of  Social  Services  would  not  release  me  any  earlier 
for  adoption. 

I  have  continued  in  physical  therapy  for  my  disability,  and  aAer  a  total  of  four 
surgeries,  I  can  now  walk  without  assistance.  It  is  not  always  easy.   Sometimes  1  fkll,  but 
I  have  learned  how  to  fall  gracefully  after  falling  for  19  years. 

I  am  happy  to  be  alive.  I  almost  died.  Everyday  I  (hank  God  for  life.  I  do  not 
consider  myself  a  by-product  of  conception,  a  chunp  of  tissue,  or  any  other  of  the  titles 
given  to  a  child  in  the  womb.    I  do  not  consider  any  person  conceived  any  of  those  things. 

I  have  met  other  survtvort  of  abortion.  They  are  all  thankfiil  for  life.  Only  a  few 
months  ago  I  met  another  saline  abonion  survivor    Her  name  is  Sarah,  she  is  two  years 
old.  Sarah  also  has  cerebral  palsy,  but  her  diagnosis  is  not  good.  She  is  blind  and  has 
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severe  seizures    The  abortionist,  besides  injecting  the  mother  with  saline,  also  injects  the 
baby  victims    Sarah  was  injected  in  the  head    I  saw  the  place  on  her  head  where  this  was 
done      When  I  speak,  I  speak  not  only  for  myself,  but  for  the  other  survivors,  like 
Sarah,  and  also  for  those  who  can  not  yet  speak 

Abortion  is  not  the  solution  people  say  it  is.  It  is  no  solution.  It  is  murder 
Abortion  violates  the  right  to  life.  I  was  just  as  much  a  person  when  1  was  aborted  as  I  am 
Today.   You  will  have  a  hard  time  convincing  me  otherwise.     You  will  have  a  hard  time 
convincing  me  that  abortion  helps  women  when  I  meet  woman  after  woman,  every  day, 
who  tell  me  of  their  grief  and  heanache  caused  by  abonion.  They  tell  me  "no  one  really 
told  me  It  was  a  baby"     None  of  these  women  talk  of  tissue.  They  speak  of  the  children 
they  lost  at  the  hands  of  the  abortionist  and  with  the  blessings  of  our  legislators. 

Today,  a  baby  is  a  baby  when  convenient.  It  is  tissue  or  otherwise  when  the  time  is 
not  right     A  baby  is  a  baby  when  miscarriage  takea  place  at  two,  three  ,  four  months.  A 
baby  is  called  tissue  or  clumps  of  cells  when  an  abortion  takes  place  at  two,  three,  four 
tnontba.    Why  is  thai?      I  see  no  difiierence.     What  are  you  seeing?    Many  close  their 
eye*. 
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Youth  today  are  seeing  their  siblings  killed  through  abortion    This  devalues  life     Teens 
arc  disappointed    I  have  files  of  letters  written  to  me  by  young  people  from  all  around  our 
nation  telling  of  their  disappointment  in  our  society  in  America.    They  have  no  respect 
for  a  government  which  allows  life  to  be  thrown  away    They  see  leadership  in  our  country 
fighting  over  our  most  important  asset life 

The  best  thing  I  can  show  you  to  defend  life  is  my  life.  It  has  been  a  great  gift. 
Killing  is  not  the  answer  to  any  question  or  situation.   Show  me  how  it  is  an  answer. 

There  is  a  quote  which  is  etched  into  the  high  ceilings  of  one  of  our  state's  capital 
buildings.  The  quote  says  "Whatever  is  morally  wrong,  is  not  politically  correct". 
Abortion  is  morally  wrong.  Our  country  is  shedding  the  blood  of  the  innocent.    America 
is  killing  her  future. 

All  life  is  valuable.  AU  lifb  is  a  gift  from  our  Creator.  We  must  receive  and  cherish 
the  gifla  we  are  given.  We  must  honor  the  right  to  life. 
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Mr.  Canady.  I  want  to  thank  each  of  the  members  of  this  panel 
for  being  with  us  today.  We  appreciate  your  testimony. 

Professor  Green,  I  have  some  questions  for  you.  Let  me  ask  you 
about  something  related  to  the  Partial-Birth  Abortion  Ban  Act. 

Now,  you  are  familiar  with  that  act  which  would  have  prohibited 
an  abortionist  from  partiallv  delivering  a  live  fetus  and  then  killing 
the  fetus  and  completing  the  delivery.  Dr.  Martin  Haskell,  one  of 
the  practitioners  of  partial -birth  abortion,  has  stated  that  of  the 
partial-birth  abortions  that  he  performs  from  20  to  24  weeks  of 
pregnancy,  "80  percent  are  purely  elective." 

Professor  Green,  do  you  believe  it  is  ethical  for  a  doctor  to  per- 
form a  partial -birth  abortion  for  reasons  such  as  the  mother's  youth 
or  depression? 

Dr.  Green.  I  believe  that  the  mother's  life  and  health  should  be 
the  deciding  considerations  in  abortion  during  the  third  trimester. 
What  determines  and  threatens  or  risks  her  life  or  health  should 
be  further  subject  to  medical  determination,  and  so  I  think  this 
matter  should  be  left  between  the  mother  and  competent — ^her  com- 
petent medical  authority  to  determine.  It  is  a  very,  very  difficult 
thing  to  second-guess  those  judgments. 

Mr.  Canady.  So  you  would  say  that  within  the  scope  of  the 
health  concerns  that  would  justify  abortion,  even  in  the  third  tri- 
mester, and  even  using  a  procedure  such  as  partial-birth  abortion 
in  which  the  child  is  partially  delivered  before  being  killed,  within 
the  scope  of  that  would  come  the  mother's  youth  or  her  depression, 
or  perhaps  just  her  desire  not  to  have  the  child? 

Dr.  Green.  I  think  anything  that  threatens  her  life  or  health  sig- 
nificantly in  the  doctor's  judgment  should  be  a  permissible  reason, 
I  think  the  procedure  itself  is  a  matter  itself  of  medical  judgment 
in  terms  of  the  procedure  that  is  safest  for  her,  and  that  clearly  is 
within  the  orbit  of  regarding  her  health.  If  the  procedure  risks  her 
health,  if  an  alternate  procedure  is  at  risk  to  her  health,  then  I 
don't  see  how  a  competent  medical  authority  can  perform  any  other 
procedure. 

Mr.  Canady.  Let  me  just  follow  up  on  that.  Professor  Green.  In 
Doe  V.  Bolton,  the  companion  case  to  Roe  v.  Wade,  the  Supreme 
Court  defined  "health"  in  the  abortion  context  as  "all  factors — phys- 
ical, emotional,  psychological,  familial,  and  the  woman's  age — rel- 
evant to  the  well-being  of  the  patient."  Basically,  that  is  what  you 
are  saying,  too,  right?  That  is  the  essence  of  your  understanding 
of  what  "health"  is  and  of  what  should  be  permitted? 

Dr.  Green.  I  think  these  matters  of  the  health  and  life  of  the 
mother  are  the  responsibility  of  medical  professionals,  sir.  I  do  not 
believe  they  can  be  stipulated  or  clearly  indicated  from  without. 

Mr.  Canady.  OK  Well,  I  am  not  sure  what  you  mean  by  that. 
Do  you  disagree  with  what  the  Court  said  in  Doe  v.  Bolton?  That 
seemed  to  be  pretty  comprehensive,  and  I  think  you  are  talking 
about  the  same  approach  that  the  Court  has  actually  approved  in 
Doe  V.  Bolton,  because  as  I  understand  it,  health,  as  the  Court  has 
defined  it  there,  really  covers  anything  that  a  physician  decides 
justifies  performing  the  abortion.  Is  that  consistent  with  your  un- 
derstanding of  Doe  V.  Bolton? 

Dr.  Green.  Sir,  I  am  not  a  constitutional  or  legal  scholar.  You 
are  perhaps  asking  the  wrong  person  for  an  opinion  on  this. 
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Mr.  Canady.  Well,  I  assume  you  are  familiar.  If  you  are  into 
medical  ethics,  that  is  a  field  that  certainly  intersects  with  the  law. 
So  you  would  have  some  familiarity  with  Roe  v.  Wade  and  Doe  v. 
Bolton,  right? 

Dr.  Green.  That  is  correct,  sir. 

Mr.  Canady.  Is  that  consistent  with  your  understanding  of  Doe 
V.  Bolton'? 

Dr.  Green.  I  am  of  the  understanding  that  health  comprises  a 
wide  range  of  considerations  in  our  constitutional — in  the  tradition 
of  interpretation,  and  that  that  determination  on  the  basis  of  a  va- 
riety of  considerations  is  regarded  as  properly  left  in  the  hands  of 
the  physician. 

Mr.  Canady.  Dr.  Green,  you  have  heard  the  testimony  of  Mrs. 
Dunsmore  here  today.  Do  you  believe  that  Tiny  Tim,  the  child  that 
was  the  subject  of  that  testimony,  should  have  been  considered  a 
person? 

Dr.  Green.  Representative  Canady,  I  think  the  issues  of  treat- 
ment of  newborns  are  extraordinarily  difficult  and  traumatic  for  us. 
I  do  personally  believe  that  when  a  child  is  born  into  this  world, 
whether  premature  or  otherwise,  that  medical  professionals  and  we 
as  a  society  should  support  and  try  to  do  everything  possible  to 
sustain  that  life,  if  it  is,  in  fact,  feasible  to  do  so  and  reasonable 
to  do  so. 

So  I  understand  the  particular  trauma  that  faced  the  medical 
professionals  in  this  case.  However,  I  do  not  believe  that  so  long 
as  a  fetus  is  within  its  mother,  before  it  is  born,  when  it  can  threat- 
en her  life  or  her  health  still,  the  way  a  born  child  never  can,  I  do 
not  believe  we  should  intervene  and  restrict  that  woman's  decision- 
making for  reasons  other  than  her  life  and  health  as  the  pregnancy 
develops. 

Mr.  Canady.  Well,  let  me  ask  you  about  the  case  that  falls  be- 
tween those  two  instances,  and  I  think  that  is  the  case  that  is  rep- 
resented by  partial-birth  abortion,  where  the  child  is  partially  de- 
livered, actually  delivered  all  but  its  head,  with  the  head  remaining 
within  the  mother.  Do  you  believe  in  that  case  it  is  justifiable  to 
allow  the  abortionist  to  insert  an  instrument  into  the  brain  of  the 
child  and  kill  the  child? 

Dr.  Green.  I  think  we  there  get  into  the  very  complicated  ques- 
tion, sir,  of  when  a  child  is  born,  when  a  child  is  part  of  the  world 
as  we  know  it.  Some  religious  traditions,  the  majority,  for  example, 
define  birth  as  full  independence  of  the  child  and  its  ability  to 
breathe  the  air  of  the  world.  This  is  the  way  it  is  defined  in  several 
traditions. 

I  think  this  is  an  anguished  and  difficult  judgment  as  to  where 
we  are  going  to  draw  that  line  between  sanctity  and  protectability 
and  the  woman's  rights.  I  do  not  believe  that  we  should  second- 
guess  medical  judgment  within  the  procedures  themselves,  sir. 

Mr.  Canady.  My  time  has  expired. 

Mr.  Hyde. 

Mr.  Hyde.  Dr.  Green,  I  want  to  congratulate  you  for  being  here 
and  giving  us  the  benefit  of  your  testimony.  I  know  it  is  not  easy. 

Dr.  Green.  Thank  you,  sir. 
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Mr.  Hyde.  And  I  really  appreciate  what  you  have  said  and  what 
you  have  done.  I  disagree  comprehensively,  but  I  am  delighted  that 
you  are  here,  and  it  is  helpful. 

I  once  read  a  letter  to  the  editor  of  the  Wall  Street  Journal  about 
a  woman  who  had  had  a  couple  of  abortions,  two  or  three,  before 
she  gave  birth  to  a  child  she  wanted.  And  the  result  of  the  previous 
abortions  was  that  scar  tissue  had  placed  itself  on  the  inside  of  her 
uterus  because  of  the  scraping  that  the  curette  had  done  on  her 
previous  abortions.  The  result  was  that  her — the  baby  she  wanted 
was  born  profoundly  handicapped  because  through  the  scar  tissue, 
she  was  unable  to  get  normal  nourishment  and  was  born  consider- 
ably handicapped. 

And  the  letter  asked  the  question,  what  about  the  right  of  the 
little  baby  to  be  bom  normally?  Does  that — that  is  a  difficult  ethi- 
cal question.  I  suppose  in  your  mind,  the  woman's  right  to  the 
abortion,  even  though  they  resulted  in  scar  tissue  which  prevented 
the  birth  of  a  normal  child,  trumps  the  right  of  this  child  to  be  born 
without  handicap;  am  I  correct? 

Dr.  Green.  Well,  I  believe,  sir,  that  that  is  the  case  in  our  legal 
thinking  in  this  country.  Ethically,  as  well,  I  would  caution  very, 
very  strenuously  against  second-guessing  the  many,  many  deci- 
sions that  women  make  which  can  jeopardize  the  life  or  health  of 
their  children.  Unfortunately,  there  are  women  who  smoke;  there 
are  women  who  drink;  there  are  women  who  do  many,  many 
things;  and  this  is  not  to  say  that  the  concerns  you  raise  are  not 
very  serious  ones.  I  deal  with  these  and  agonize  over  the  limits  of 
maternal  decisionmaking,  but  I  don't  think  that  it  is  an  easy  issue 
that  we  can  forejudge,  sir. 

Mr.  Hyde.  Should  the  father  have  any  rights?  As  I  read  Roe  v. 
Wade,  the  father  is  often  in  the  hinterlands,  or  he  is  iust  the  guy 
that  could  be  compelled  to  support  the  child  should  tne  mother — 
I  use  the  word  generically — want  to  have  the  child,  or  he  can  just 
be  left  out  in  the  cold.  He  has  no  right  to  this  child  of  which  he 
is  the  progenitor.  Do  you  think — are  you  troubled  by  that  at  all? 

Dr.  Green.  Frankly,  I  am  not  troubled  by  it.  Allow  me  to  respond 
to  you  with  what  I  have  told  my  own  19-year-old  boy  in  this  regard. 
I  have  said  to  him  that  your  rights  begin  and  end  with  the  choice 
of  an  individual — your  choice  and  decision  to  have  sex  and  the  per- 
son with  whom  you  make  that  choice.  In  some  respects,  when  he 
becomes  involved  with  a  woman,  if  he  does  in  this  way  ever,  he  is 
thereafter — ^his  interest  and  fate  are  in  her  hands  with  regard  to 
the  children  that  they  may  have.  And  I  feel  very  deeply,  sir,  that 
that  is  appropriate,  because  she  bears  the  closest  burden  of  those 
decisions. 

Mr.  Hyde.  You  are  comfortable  with  him  having  no  say  on 
whether  his  child  is  destroyed  in  the  womb  because  it  is  inconven- 
ient for  her  to  be  pregnant? 

Dr.  Green.  I  think  those  conversations  should  take  place  before 
a  male  ever  has  sexual  relations  with  a  woman,  and  if  the  woman 
and  he  cannot  see  eye  to  eye  in  that,  he  is  a  fool  to  become  involved 
with  her,  sir. 

Mr.  Hyde.  Sometimes  they  don't  have  the  opportunity  for  those 
extended  discussions. 

Dr.  Green.  Perhaps  we  should  teach  them  to. 
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Mr.  Hyde.  You  don't  agree  with  Archibald  Cox,  who  said  that 
Roe  V.  Wade  wasn't  a  Supreme  Court  decision,  it  was  a  set  of  hos- 
pital guidelines.  You  wouldn't  agree  with  that.  You  think  that  was 
a  solidly  reasoned  decision? 

Dr.  Green.  Yes,  sir,  I  do. 

Mr.  Hyde.  I  notice  that  you  refer  to  "potential  human  life."  I 
have  trouble  with  that  phrase.  I  would  rather  say  it  is  human  life 
with  potential,  because  once  it  is  there,  it  is  human,  it  is  not  ani- 
mal, vegetable  or  mineral,  and  once  it  is  alive,  it  is  human  life,  it 
is  just  not  in  its  fullest  state.  But  why  is  it  potential  human  life? 
Isn't  it  human  life  with  potential? 

Dr.  Green.  I  think  the  phrase  "human  life"  has  at  least  two  very 
different  meanings  the  way  in  which  we  use  it.  One  is  in  the  bio- 
logical sense.  And  in  that  respect  you  are  entirely  correct,  it  is 
human  life,  biological  human  life  with  potential. 

The  other  sense  in  which  we  use  that  phrase  is  a  moral  sense. 
Frequently  we  will  say,  for  example,  of  some  tragically  injured  indi- 
viduals, they  are  not  living  a  human  life,  and  by  that  we  mean  the 
ability  to  express,  exercise  or  even  receive  the  protection,  support 
and  values  we  hold  dear.  In  that  sense,  I  would  argue  that  the 
preterm  child,  preterm  fetus,  is  only  potentially  a  human  life  in  the 
sense  that  you  and  I  are  undeniably  human  life,  sir. 

Mr.  Hyde.  Are  you  comfortable  with  that?  Don't  you  think  that 
is  a  human  life  with  enormous  potential?  That  child  could  discover 
the  cure  to  Alzheimer's,  compose  the  greatest  symphony  since  Mo- 
zart, have  children  who  could  discover  new  frontiers.  I  mean,  my 
God,  that  is  a  human  life  with  potential.  Don't  you  devalue  that  by 
calling  it  potential  human  life? 

Dr.  Green.  Well,  as  I  said  in  my  testimony,  sir,  nature  itself— 
I  must  make  this  appeal.  Upwards  of  60  percent  of  fertilized  ova 
never  develop.  Nature  routinely  sloughs  them  off  without  a  woman 
in  many  instances  even  being  aware  that  she  was  pregnant.  Now, 
if  indeed  that  potential  life  has  that  value,  that  is  a  catastrophe  of 
sorts  that  I  believe  you  in  Congress  should  pay  great  attention  to. 
I  don't  think  we  look  at  it  that  way.  We  say,  that  is  potential  life, 
but  not  yet  life  of  human  moral  value  or  significance. 

Mr.  Hyde.  Well,  the  difference  is  nature  in  all  its  mysteries  is 
doing  what  nature  does,  but  the  intervention  to  destroy,  delib- 
erately and  directly  destroy,  life  is  somewhat  different. 

I  don't  want  to  occupy  all  the  time,  and  again,  I  am  very  pleased 
to  have  you  here.  I  have  more  questions  that  I  would  like  to  ask 
Dr.  Green. 

Mr.  Canady.  We  will  have  a  second  round  of  questions. 

Mr.  Hyde.  Good.  Thank  you. 

Mr.  Canady.  I  want  to  follow  up,  Dr.  Green,  on  this  issue  of  the 
"health"  exception,  and  I  do  that  because  I  think  that  is  an  impor- 
tant issue  about  which  there  is  a  great  deal  of  misunderstanding. 
I  think  that  there  is  not  wide  understanding  in  the  general  public 
about  the  scope  of  the  "health"  provision  that  has  been  made  by  the 
Supreme  Court. 

Now,  let  me  read  something  to  you.  I  am  borrowing  this  from  the 
testimony  of  a  witness  who  is  to  follow:  Professor  Glendon.  But  I 
think  it  is  very  helpful,  and  I  just  want  to  get  your  reaction  to  this. 
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In  Professor  Glendon's  testimony,  she  cites  testimony  that  was 
provided  by  a  Dr.  Jane  Hodgson,  an  abortion  clinic  director  in  a 
case  called  McRae  v.  Mathews  in  the  U.S.  District  Court  for  the 
Eastern  District  of  New  York.  This  is  back  in  1977.  Dr.  Hodgson 
said  this,  "In  my  medical  judgment  ...  I  feel  there  is  a  medical 
indication  to  abort  a  pregnancy  where  it  is  not  wanted.  In  good 
faith,  I  would  recommend  on  a  medical  basis  you  understand  tnat, 
and  it  would  be  one  hundred  percent  ...  I  think  they  are  all 
medically  necessary." 

Do  you  believe  that  that  sentiment  expressed  by  Dr.  Hodgson  is 
consistent  with  your  understanding  of  the  way  the  health  provi- 
sions should  operate? 

Dr.  Green.  No,  sir,  I  do  not  believe  it  is  consistent  with  my  un- 
derstanding. I  think  that  the  consideration  here  are  factors  of  ma- 
ternal health,  and  I  would  suggest  to  you  that  almost  every  physi- 
cian, every  physician  I  have  ever  met  or  discussed  this  with,  under- 
stands the  same  way  when  you  are  dealing  with  an  advanced  preg- 
nancy, that  no  one  would  simply  say  unwanted,  and  in  fact,  very 
few  women  that  I  have  ever  met  in  my  work  in  biomedical  ethics 
would  even  consider  an  abortion  at  that  stage  merely  because  it 
was  unwanted. 

Mr.  Canady.  When  you  say  "at  that  stage,"  what  stage  are  you 
referring  to? 

Dr.  Green.  At  the  stage  in  which  Roe  v.  Wade  stated  that  the 
mother's  life  and  health  might  warrant  abortion  in  the  third  tri- 
mester. 

Mr.  Canady.  So  you  are  talking  about  third  trimester.  Do  you  be- 
lieve that  there  is  anything  in  the  current  legal  structure  that 
would  prevent  someone  such  as  Dr.  Hodgson  from  performing  an 
abortion  in  circumstances  such  as  she  has  described  in  the  third 
trimester? 

Dr.  Green.  Again,  I  am  going  to  say  I  am  not  familiar  entirely 
with  the  current  legal  structure.  I  can  respond  by  saying  that  phy- 
sicians, within  their  own  professional  sense  of  ethics,  understand 
the  law  of  the  land  here.  Here  it  is  in  terms  of  requirements  of  pro- 
tecting the  health  of  the  mother,  and  that  is,  in  my  view,  probably 
an  adequate  provision  to  intervene,  and  that  beyond  medical  would 
be  questionable. 

Mr.  Canady.  If  this  is  Dr.  Hodgson's  medical  judgment,  you  don't 
believe  there  should  be  any  mechanism  in  the  law  put  in  place  to 
second-guess  her  medical  judgnient? 

Dr.  Green,  I  think  intervention  in  an  area  where  the  distinction 
is  infinitely  difficult  and  precise  would  probably  be  unwise,  sir. 

One  person's  consideration  of  her  health,  one  professional's  con- 
sideration of  her  health  will  differ  from  others,  and  to  intervene  in 
that  area  to  prevent  possibly  the  occasional  case  of  irresponsibility 
would  not  be  warranted. 

Mr.  Canady.  So  there  should  be  no  legal  standard  with  respect 
to  abortions  in  the  third  trimester? 

Dr.  Green.  I  think  we  should  rely  on  the  professional  judgment 
and  standards  of  medical  professionals,  sir. 

Mr.  Canady.  OK  Let  me  ask  Nurse  Dunsmore  and  Dr.  Calvin 
a  question.  You  both  have  touched  on  the  tension  between  an  un- 
born child  being  a  patient  in  some  circumstances  and  being  aborted 
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in  other  cases.  Do  you  think  many  people  in  the  medical  commu- 
nity are  conscious  of  this  tension,  and  how  do  you  see  that  in  your 
daily  experience  in  the  profession?  You  can  both  address  it,  or  who- 
ever wishes  to. 

Mrs.  DUNSMORE.  For  the  word  "tension,"  I  am  not  sure  what  you 
are  saying.  I  am  not  sure  I  understand.  You  mean  in  terms  of  se- 
mantics, use  the  word  "patients"  versus 

Mr.  Canady.  I  think  in  your  testimony  you  touched  on  the  ten- 
sion, because  the  doctor  that  responded  seemed  to  be  rather  tense 
because  he  was  pulled  in  two  different  directions  because  he  under- 
stood that  the  purpose  of  what  had  happened  in  that  hospital  was 
to  produce  a  dead  child.  Things  went  wrong.  There  was  not  a  dead 
child,  then  there  was,  and  then  accompanied  by  the  prospect  or  the 
potential  for  liability  to  do  things  to  care  for  the  child.  And  I  am 
just  interested  if  you  have  any  thoughts  about  how  that  affects  the 
way  the  medical  profession  operates  or — Dr.  Calvin. 

Dr.  Calvesi.  I  am  aware,  because  we  work  in  so  many  different 
hospitals,  and  I  have  in  a  number  of  communities,  there  is  a  lot 
of  tension.  It  is  a  difficult  thing  for  a  nursing  supervisor  to  arrange 
for  nursing  coverage  in  a  hospital  that  at  least  superficially  might 
be  dedicated  to  doing  things  as  much  as  could  be  possibly  done  for 
a  fetus  as  a  patient.  But  if  the  choice  is  made  for  abortion,  you 
have  a  terrible  tension.  You  have  cadres  of  nurses  that  will  be  in- 
volved and  won't  be  involved.  For  myself,  in  any  medical  situation 
that  arises  in  an  emergency,  I  would  care  for  anyone,  but  I 
wouldn't  participate  in  the  process. 

Could  I  just  touch  on  an  additional  part  of  that  tension? 

Mr.  Canady.  Sure. 

Dr.  Calvin.  One  of  the  reasons  I  think  physicians  are  so  willing 
and  in  some  ways  frightened  to  offer  anything  beside  abortion,  I 
believe  there  is  such  an  ambivalent  attitude  that  has  been  trans- 
ferred to  the  developing  human  that  has  just  infected  the  medical 
profession  in  many  ways.  And,  additionally,  it  is  almost  impossible 
as  a  physician  to  be  sued  for  recommending  abortion,  but  it  is  next 
to  very  likely  that  if  you  miss  a  situation  as  far  as  providing  the 
option  for  prenatal  diagnosis  or  things  that  could  lead  to  abortion, 
there  is  very  significant  legal  jeopardy  for  that. 

I  don't  know  if  I  am  making  myself  clear  on  that,  but  it  is  a  situ- 
ation where  we  are  just  kind  of  on  the  horns  of  a  dilemma.  That 
is  the  tension  that  is  being  felt,  and  it  is  being  represented  by  the 
fact  that  of  the  obstetrics  and  gynecology  specialists  in  America, 
probably  5  to  10  percent  are  members  of  an  organization  that  is  ex- 
plicitly pro-life. 

So  when  you  hear — you  hear  kind  of  a  monolithic  medical  opin- 
ion that  says — medical  opinion  is  all  over  the  place,  and  it  is  in- 
vested with  moral  concerns,  so  I  see  that  all  the  time. 

Mr.  Canady.  Thank  you. 

Mr.  Hyde. 

Mr.  Hyde.  On  the  problem  of  partial  birth  abortion,  it  seems  to 
me  that  this  little  infant  being  extracted  from  the  birth  canal, 
whose  little  legs  and  arms  are  wiggling  and  twitching,  and  we 
heard  testimony  from  a  nurse  who  participated  in  one  of  these  that 
when  the  scissors  was  stuck  in  the  back  of  the  neck,  the  little 
baby's  arms  stiffened,  it  seems  to  me  when  you  are  three  inches 
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from  being  born,  it  is  a  little  different  than  a  fertilized  ovum  in  the 
fallopian  tube  or  in  the  womb. 

We  have  heard  the  argument  for  abortion  that  a  woman  can  do 
what  she  wants  with  her  own  body.  That  is  the  fulfillment  of  the 
autonomous  woman,  but  that  is  not  her  own  body,  I  wouldn't  think, 
medically  speaking,  philosophically  speaking,  any  way  of  speaking. 
That  is  somebody  else's  little  body,  maybe  a  little  male  being  ex- 
tracted and  three  inches  from  being  born.  When  does  due  process 
and  equal  protection  of  the  law  affix  itself  to  that  little  defenseless 
child? 

Dr.  Green,  are  we  talking  3  inches  from  being  entitled  to  due 
process  of  law? 

Dr.  Green.  I  am  afraid  in  some  respects  in  ethics  and  law,  we 
must  make  veiy ,  very  difficult  judgments. 

Mr.  Hyde.  We  agree.  That  is  stipulated,  that  it  is  difficult. 

Dr.  Green.  Three  inches  can  mean  I  am  an  American  citizen  and 
not  a  Canadian  citizen. 

Mr.  Hyde.  Or  life  and  death. 

Dr.  Green.  We  have  to  protect  the  life  and  health  of  women  in 
the  very  last  stages  of  pregnancy.  Let  me  quote  from  a  matter  of 
religious  law  here,  because  I  am  just  coming  from  a  conference  at 
(Georgetown  University  on  bioethics  and  religion,  and  one  of  these 
spokesmen  quoted  text  from  the  Orthodox  Jewish  law  that  says  the 
following:  When  the  woman  is  on  the  birth  stool,  if  the  embryo 
threatens  her  life,  we  cut  it  up  limb  by  limb,  but  once  it  has  en- 
tirely emerged,  it  must  be  protected.  There  is  an  ancient  tradition 
that  is  trying  to  draw  these  very,  very  difficult  lines. 

Mr.  Hyde.  It  is  very  ancient  because  as  you  saw  with  the 
ultrasonogram,  it  is  alive,  it  is  kicking,  it  is  rotating  inside  the 
womb.  Now,  in  the  early  days  they  didn't  have  the  benefit  of 
ultrasound.  They  thought  quickening  meant  suddenly  you  had 
something  in  the  womb  that  is  alive.  That  is  a  tinv  member  of  the 
human  family  unless  you  depersonalize  it  and  dehumanize  it.  I 
g^ess  that  happens. 

What  about— I  have  always  said  birth  is  a  change  of  address.  Dr. 
Calvin.  Is  that  a  factual  statement? 

Dr.  Calvin.  I  agree  with  that. 

Mr.  Hyde.  Birth  is  a  change  of  address,  but  vou  give  it  no  value 
in  the  womb  whatsoever  as  against  the  woman  s  "health,"  which  is 
defined  by  our  Court  7  to  2.  Then  it  changed  in  Casey.  Now  it  is 
5  to  4  as  the  "well-being"  of  the  woman.  That  trumps  the  very  life 
of  that  little  defenseless  child.  Is  that  where  we  are  left  ethically. 
Dr.  Green? 

Dr.  Green.  I  think  insofar  as  an  adult  woman's  life  or  health  can 
be  jeopardized,  at  any  point  up  until  the  moment  when  that  child 
is  outside  of  her  body  definitively,  we  should  respect  her  life  and 
health.  I  do  not  believe  that  the  full-term  child  is  the  same  as  the 
embryo. 

Mr.  Hyde.  We  should  respect  her  life.  A  life  for  a  life  is  an  equal 
trade,  but  life  for  health,  when  health  is  defined  as  emotional  well- 
being,  that  doesn't  seem  to  me  to  be  justice. 

Now  I  know  we  had  seven  Justices  who  gave  this  great  pro- 
nouncement of  Roe  V.  Wade,  and  we  have  had  30  million  abortions 
since  then,  but  what  about  the  Declaration  of  Independence  which 
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says  that  the  right  to  hfe  is  inalienable  and  is  an  endowment  from 
our  Creator?  That  is  just  language  we  shouldn't  concern  ourselves 
with? 

Dr.  Green.  I  think  we  must  determine  what  that  language  is  ap- 
plied to.  Again,  I  am  not  a  lawyer.  Roe  correctly  understood  that 
is  not  applying  to  prenatal  life. 

Mr.  Hyde.  Let  me  make  one  more  point,  Doctor,  and  again  I  real- 
ly appreciate  you,  and  I  mean  that. 

We  talked  about  forbidding  abortion  under  Catholic  teaching. 
You  say  that  both  the  mother  and  the  child  should  be  allowed  to 
die  rather  than  permitting  the  mother's  life  to  be  spared  is  a  direct 
act  of  killing.  I  nave  always  believed  in  this  the  Catholic  Church 
that  self-defense  was  a  legitimate  justification.  If  someone  lunges 
at  me  with  a  spear,  if  it  takes  me  to  spear  him  first,  that  is  morally 
inoffensive. 

If  you  have  a  pregnancy  that  is  ectopic,  that  will  if  carried  to 
term,  surely  kill  the  woman,  an  abortion,  which  is  a  secondary  con- 
sequence of  the  primary  surgery,  alleviating  the  ectopic  pregnancy, 
is  perfectly  all  right. 

What  if  you  have  a  cancerous  uterus,  where  if  the  uterus  is  not 
removed,  tne  cancer  will  metastasize,  and  the  woman  will  surely 
die.  Are  you  telling  me  it  is  Catholic  teaching  that  she  has  to  die 
from  cancer  rather  than  have  the  uterus  removed  which  results  in 
an  abortion  or  a  traumatized  uterus  and  hemorrhaging? 

Dr.  Green.  You  are  actually  raising  a  very  difficult  matter  in 
Roman  Catholic  casuistry.  When  the  killing  of  uterine  life  is  indi- 
rect and  inadvertent,  it  is  permissible  in  Catholic  thought  to  excise 
a  cancerous  uterus  in  order  to  remove  a  malignancy.  In  the  proc- 
ess, an  innocent  human  being  dies. 

One  may  never  directly  or  intentionally  kill  an  innocent  human 
life,  according  to  Catholic  teaching,  even  to  save  a  human  life.  For 
example,  if  the  mother  has  breast  cancer,  and  her  physicians  judge 
the  hormones  of  pregnancy  are  exacerbating  the  tumors  elsewhere 
in  her  body,  you  may  not  end  the  pregnancy  by  abortion  in  order 
to  save  her  life.  Catholic  teaching  makes  very  precise  and  clear 
lines. 

Mr.  Hyde.  I  appreciate  that,  and  I  talked  to  a  lot  of  doctors,  and 
I  found  plenty  of  good  doctors  who  say  there  is  no  condition  that 
is  improved  or  alleviated  by  abortion. 

As  such,  I  might  ask  Dr.  Calvin  if  you  know  of  a  condition  that 
abortion  improves?  Say  you  have  a  blood  pressure  situation.  I  have 
talked  to  Dr.  Williams  from  Chicago.  Say  you  get  a  very  high  blood 
pressure,  and  people  could  say  if  you  nave  this  baby,  you  might 
have  a  seizure  or  stroke.  He  says  not  so.  What  do  you  say.  Doctor? 

Dr.  Calvin.  I  would  say  there  are  very  rare  instances.  I  have 
been  practicing  fetal  maternal  medicine  for  about  12  years  now  and 
seen  just  about  everything,  although  tomorrow  I  may  regret  that 
statement.  Those  instances  are  so  unusual — there  is  a  very  good 
article  in  the  journal  First  Things  by  Thomas  Goodwin,  who  is  a 
maternal  fetal  medicine  specialist  and  my  acquaintance,  entitled, 
"Medicalizing  Abortion  Decisions."  He  cites  instances  that  I  see  in 
my  practice  as  well,  partly  because  I  have  been  identified  as  a  per- 
son who  would  be  a  little  more  open  to  discussing  things  from  the 
perspective  of — what  someone  would  consider  a  pro-life  perspective, 
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patients  who  have  had  recommendations  for  abortions  where,  when 
you  look  at  medical  facts,  the  facts  don't  support  that. 

That  doesn't  mean  we  talk  women  out  of  their  decision,  but  they 
come  for  medical  advice,  and  very  frequently  they  are  told  things 
exactly  as  you  mentioned:  Breast  cancer  will  worsen.  That  is  not 
a  completely  decided  point.  Or  you  had  an  x  ray  because  you  had 
abdominal  pain.  That  generally  doesn't  lead  to  fetal  malformations. 

As  I  mentioned  before,  we  medicalize  it  so  much,  we  use  medical 
excuses,  I  think,  for  performing  abortions,  which  is  troubling.  That 
is  a  lack  of  informed  consent  on  the  part  of  women  who  at  times 
may  choose  abortion,  but  that  is  not  always  the  case. 

Mr.  Hyde.  I  thank  you. 

I  have  just  one  comment  to  make.  Dr.  Green  has  a  predisposition 
or  preference  for  referring  these  tou^h  questions  to  the  profes- 
sionals. There  were  professionals  in  Hitler  s  Germany  who  wanted 
to  experiment  on  human  beings  all  for  the  greater  good  of  science. 

Leaving  things  to  the  professionals,  it  seems  to  me,  is  a  hazard- 
ous thing  to  do.  We  in  the  legislature  are  supposed  to  protect  the 
weak  from  the  strong — that  is  what  this  building  is  all  about — and 
I  don't  know  anybody  weaker  than  an  unborn  child  whose  mother 
doesn't  want  him  or  her.  And  I  am  not  being  judgmental  about  that 
either,  because  they  can  be  horrible  situations,  incredibly  difficult. 

But  if  life  is  precious,  I  say  it  is  more  precious  than  "health."  I 
say  the  lady  has  run  out  of  options  once  she  has  become  pregnant 
in  terms  of  whether  or  not  to  have  the  child,  and  that  is  tough.  I 
realize  that.  And  we  should  help  those  people,  not  harm  them,  but 
I  am  so — I  mark  Gianna  Jessen's  testimony  as  one  of  the  high 
spots  of  my  life.  I  have  seen  somebody  come  back  from  the  jaws  of 
hell,  whose  mother  wanted  her  dead,  and  she  is  a  result  of  a 
botched  abortion,  and  I  say,  God  love  you,  I  am  honored  to  be  in 
the  room  with  you. 

Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Hyde. 

Let  me  thank  each  of  you  for  being  with  us.  Your  testimony  has 
been  very  helpful  to  us.  We  appreciate  you  taking  your  time  to  con- 
tribute to  today's  hearing.  Thank  you  very  much. 

I  would  like  to  ask  the  members  of  the  second  panel  to  prepare 
to  come  to  the  witness  table. 

Our  second  panel  will  be  composed  of  four  witnesses.  The  first 
witness  on  the  second  panel  is  Prof.  Mary  Ann  Glendon,  whose  tes- 
timony I  have  already  quoted.  Professor  Glendon  is  a  widelv  re- 
spected scholar  in  the  areas  of  comparative  and  constitutional  law 
and  legal  theory.  She  is  also  the  Learned  Hand  Professor  of  Law 
at  Harvard  University.  She  has  authored  many  books,  including 
one  on  today's  topic  entitled,  "Abortion  and  Divorce  in  Western 
Law." 

Next  we  will  hear  testimony  from  Prof.  Mark  Tushnet.  Professor 
Tushnet  is  the  Carmak  Waterhouse  Professor  of  Constitutional 
Law  and  is  the  associate  dean  of  the  Georgetown  University  Law 
Center. 

Also  with  us  today  is  Prof  Doug  Kmiec.  Professor  Kmiec  is  the 
Straus  Distinguished  Professor  at  Pepperdine  University  School  of 
Law  for  the  1995-1996  term  and  a  professor  of  constitutional  law 
at  Notre  Dame  University  School  of  Law. 


43 

Our  final  witness  will  be  Kimberly  Schuld.  She  is  the  vice  presi- 
dent of  the  Polling  Co.  here  in  Washington  and  will  testify  on  the 
public's  perception  of  Roe  v.  Wade  and  abortion  in  general. 

Thank  each  of  you  for  being  here  today,  and,  without  objection, 
your  statements  will  be  made  a  part  of  the  record,  and  I  would  ask 
that  each  of  you  summarize  your  testimony  in  no  more  than  10 
minutes. 

Professor  Glendon. 

STATEMENT  OF  MARY  ANN  GLENDON,  LEARNED  HAND 
PROFESSOR  OF  LAW,  HARVARD  LAW  SCHOOL 

Ms.  Glendon.  Mr.  Chairman,  members  of  the  committee. 

Mr.  Canady.  I  think  the  microphone  is  not  on. 

Ms.  Glendon.  Mr.  Chairman,  thank  you  for  this  opportunity  to 
testify  concerning  the  Partial-Birth  Abortion  Ban  Act,  which  the 
President  has  vetoed,  stating  that  the  bill  is  unconstitutional  with- 
out a  health-of-the-mother  exception. 

It  has  long  been  a  matter  of  concern  to  me  as  a  lawyer  and  law 
teacher  that  the  Supreme  Court's  abortion  decisions  are  so  poorly 
understood.  I  hope  these  hearings  will  help  to  clear  up  some  of  the 
common  misunderstandings  and  that  they  will  contribute  to  a 
broader  and  better  informed  public  deliberation  concerning  this 
most  vexing  of  questions. 

As  I  set  forth  in  greater  detail  in  my  written  statement,  there  is 
nothing  in  the  constitutional  precedents  on  abortion  that  prevents 
Congress  from  banning  a  procedure  that  is  only  used  to  destroy 
well-developed,  late-term  babies  in  the  actual  process  of  being  born. 
This  procedure  so  closely  borders  on  infanticide  that  71  percent  of 
American  men  and  women,  including  65  percent  of  those  who  call 
themselves  pro-choice,  believe  that  it  should  be  banned.  Women  are 
overwhelmingly  in  favor  of  this  ban.  78  percent  of  women  polled  in 
February  1996,  said  no  to  partial-birth  abortions. 

Most  people,  when  they  hear  about  the  partial  birth  abortion  pro- 
cedure, believe  that  it  is  already  illegal.  That  brings  me  to  the 
point  I  wish  to  emphasize  in  the  time  allotted  to  me  here:  that 
most  Americans  are  unaware  of  just  how  little  protection  the  law 
provides  for  the  unborn,  even  when  they  are  at  the  stage  when 
they  can  live  outside  their  mothers.  That  is,  most  people  are  un- 
aware that  Roe  v.  Wade  mandated  that  abortion  be  allowed  vir- 
tually on  demand  throughout  the  9  months  of  pregnancy.  I  say 
"virtually  on  demand"  only  out  of  professional  caution.  So  far  as  I 
know,  there  has  been  no  case  in  the  23  years  since  Roe  was  decided 
in  which  an  abortion  has  ever  been  denied  to  a  woman  on  the 
grounds  that  it  was  against  the  law. 

In  the  aftermath  of  the  veto  of  this  bill,  I  believe  it  is  an  appro- 
priate time  to  try  to  set  the  record  straight  on  what  Roe  and  relat- 
ed cases  held.  The  Supreme  Court  in  Roe  v.  Wade  held  that  during 
the  first  two  trimesters  of  pregnancy,  a  woman  had  a  right  to  an 
abortion  for  any  reason.  In  the  third  trimester,  the  Court  said  that 
States  could  regulate  or  even  prohibit  abortions  except  where  the 
life  or  health  of  the  mother  was  at  risk. 

But  as  we  have  heard  already,  that  statement  is  misleading  be- 
cause on  the  very  same  day  in  Roe's  companion  case.  Doe  v.  Bolton, 
the  Supreme  Court  went  on  to  define  health  so  broadly  that  even 
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in  the  third- trimester  abortion  was  effectively  made  available  on 
demand.  The  Court  held  that  the  health  of  the  mother  includes  not 
only  physical  factors,  but  emotional,  psychological,  familial  and 
age-related  considerations  relevant  to  the  well-being  of  the  patient. 

In  practice,  that  broad  definition  means  that  any  woman  can 
have  an  abortion  for  any  reason  even  in  the  9th  month  so  long  as 
one  doctor  somewhere,  exercising  this  medical  judgment  we  have 
just  heard  about,  was  willing  to  say  that  having  the  baby  would  ad- 
versely affect  her  "well-being." 

Since  the  courts  would  probably  apply  the  same  definition  of 
health  under  the  Partial-Birth  Abortion  Ban  Act,  you  can  see  that 
adding  a  health  exception  to  this  act  would  be  like  writing  in  a  sen- 
tence that  says,  "here  is  a  statute  that  looks  like  it  makes  this 
gruesome  procedure  illegal,  but  we  don't  really  mean  it." 

It  is  remarkable  that  despite  the  23  years  that  have  passed  since 
the  Roe  decision,  so  few  people  realize  how  broadly  available  late- 
term  abortions  are.  By  a  staggering  majority,  73  percent  of  Amer- 
ican women  and  men,  women  more  than  men,  support  strict  regu- 
lation of  abortions  after  the  first  trimester  for  reasons  other  than 
to  save  the  life  of  the  mother.  In  a  poll  released  early  this  year, 
only  13  percent  of  registered  voters  thought  abortion  should  be 
legal  at  any  time  for  any  reason. 

Now  it  might  seem  puzzling  that  Americans  also  respond  in  polls 
that  they  support  Roe  v.  Wade,  but  the  solution  to  the  puzzle  is 
that  9  out  of  10  Americans,  according  to  the  Gallup  surveys,  have 
never  had  an  accurate  understanding  of  the  holding  of  Roe  y. 
Wade.  The  reason  they  haven't  had  an  accurate  understanding  is 
that  they  haven't  had  accurate  information.  And  the  reason  for 
that  is  that  most  of  us  get  most  of  our  information  about  court  deci- 
sions from  the  press  and  television,  which  understandably  have  to 
try  to  boil  down  complex  legal  ideas  to  a  simple  sentence  or  two. 
From  1973  to  the  present,  Roe  v.  Wade  has  routinely  been 
misdescribed  in  newspapers,  news  magazines,  television  as  "the  de- 
cision that  permits  abortion  in  the  first  3  months  of  pregnancy."  I 
regret  to  say  I  have  even  seen  Roe  v.  Wade  misrepresented  in  the 
1992  Supreme  Court  foreword  to  the  Harvard  Law  Review. 

Another  reason  for  the  common  misunderstanding  of  Roe  is  sim- 
ply that  most  people  cannot  quite  bring  themselves  to  believe  that 
the  Supreme  Court  would  have  foreclosed  on  virtually  all  regula- 
tion of  abortion  throughout  9  months.  They  just  can't  believe  it.  Yet 
in  case  after  case  that  is  exactly  what  the  Court  did  in  cases  follow- 
ing Roe.  It  struck  down  many  reasonable  attempts  of  State  legisla- 
tures to  try  to  balance  women's  important  interests  with  the  inter- 
ests of  the  State  in  protecting  the  unborn. 

In  1992,  the  Supreme  Court  had  some  second  thoughts.  In  the 
Casey  decision,  the  Court  opened  the  door  for  more  reasonable  reg- 
ulation of  abortion,  provided  that  the  regulations  do  not  impose  an 
"undue  burden"  on  a  woman's  right  to  choose  abortion. 

However,  Casey  left  intact  the  holding  of  Roe  that  a  woman  has 
a  right  to  abortion  for  any  reason  in  tne  first  6  months — that  is 
until  "viability"  in  the  Casey  language — and  it  preserved  Doe's 
broadly  defined  health  exception.  Thus  "health"  remains  a  lethal 
loophole  where  late-term  abortions  are  concerned. 
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If  the  Supreme  Court  eventually  does  allow  more  scope  for  the 
operation  of  ordinary  democratic  political  processes  in  dealing  with 
the  abortion  issue,  the  experience  of  other  countries  of  the  sort  we 
ordinarily  compare  ourselves  with  gives  us  a  pretty  good  idea  of 
what  we  might  expect.  A  common  pattern  has  emerged  in  Euro- 
pean liberal  democracies  where  the  courts  have  left  abortion  policy 
basically  up  to  the  people  and  their  elected  representatives. 

Typically  in  the  early  weeks  of  pre^ancy,  ranging  from  10  in 
France  to  18  in  Sweden,  other  countnes  do  not  criminalize  abor- 
tion, but  they  do  require  information,  counseling,  and  material  as- 
sistance in  order  to  provide  real  alternatives  to  women  facing  what 
is  often  the  worst  crisis  of  their  lives. 

After  that  initial  period,  most  countries  require  strong  justifica- 
tion for  abortion,  and  they  impose  procedural  safeguards  to  protect 
the  woman  and  the  unborn  child.  Late-term  abortions  are  strictly 
regulated  nearly  everywhere. 

Now  the  pattern  in  these  other  countries  is  striking.  It  is  striking 
because  it  corresponds  so  closely  to  what  the  polls  have  been  telling 
us  for  the  past  23  years  about  how  American  women  and  men 
weigh  the  interests  involved,  women's  important  interests  in  lib- 
erty, privacy  and  equality  and  society's  important  interests  not  only 
in  protecting  developing  life,  but  in  keeping  our  society  safe  for  ev- 
eryone who  is  weak,  helpless  or  vulnerable, 

Americans  sympathize  with  women  in  crisis.  But  they  are  uneasy 
about  granting  anyone  a  nearly  absolute  right  to  dispose  of  devel- 
oping life.  Women,  as  I  said,  are  more  uneasy  than  men.  That  un- 
easiness increases  as  fetal  development  progresses.  It  turns  to  hor- 
ror when  confronted  with  the  painful  partial-birth  abortion  proce- 
dure. 

Honorable  committee  members,  the  American  people  have  con- 
sistently shown  a  degree  of  compassion,  humanity,  good  sense,  wis- 
dom and  prudence  that  fully  justifies  the  faith  our  Founders  put 
in  the  democratic  experiment.  So  it  is  regrettable  that  the  Supreme 
Court  from  1973  to  1992  virtually  shut  down  the  legislative  process 
where  abortion  is  concerned. 

It  is  also  regrettable  that  so  many  derogatory  references  were 
made  in  previous  hearings  to  "politics"  and  "  politicians."  Politics, 
aft/er  all,  is  the  principal  way  in  which  we  order  our  lives  together 
in  a  republic  witn  democratic  elements.  Politicians  are  the  men  and 
women  who  permit  the  good  sense  and  the  good  will  of  the  citi- 
zenry to  prevail  within  constitutional  limits.  We  citizens  count  on 
you,  our  elected  representatives,  to  keep  the  democratic  elements 
in  our  Republic  strong.  We  count  on  you  to  protect  the  weakest  and 
most  vulnerable  among  us.  We  count  on  you,  therefore,  to  override 
the  veto  of  this  humane,  reasonable  and  very  broadly  supported 
bill. 

Thank  you. 

Mr.  Canady.  Thank  you. 

[The  prepared  statement  of  Ms.  Glendon  follows:] 
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Prepared  Statement  of  Mary  Ann  Glendon,  Learned  Hand  Professor  of  Law, 

Harvard  University 

Mr.  Chairman  and  members  of  the  committee:  I  am  honored  to  have  the  opportunity  to 
address  you,  in  the  wake  of  the  President's  veto  of  the  Partial-Birth  Abortion  Ban  Act,  on  the 
issue  of  the  creeping  degradation  of  life  in  our  law  and  society  brought  on  by  Roe  v.  Wade  and 
its  progeny. 

In  his  veto  message,  the  President  took  refuge  behind  the  argument  that  the  Partial-Birth 
Abortion  Ban  Act  was  unconstitutional.  I  believe  this  is  a  misreading  of  Roe  v.  Wade  and 
subsequent  abortion  cases.  However,  as  1  will  explain,  the  President's  misreading  of  the 
constitutionality  of  the  Partial-Birth  Abortion  Ban  Act  is  based  in  large  part  on  his  ail-too- 
accurate  understanding  of  the  core  holding  of  Roe:  that  abortion  is  constitutionally  protected  in 
the  United  States  through  the  ninth  month  of  pregnancy  for  almost  any  reason  the  mother  may 
assert. 

The  reason  that  it  was  not  the  Constitution  that  forced  the  President's  veto  pen  is  that 
neither  Roe  nor  later  abortion  decisions  say  anything  about  any  right  to  kill  a  child  during  the 
course  of  delivery.  Dr.  Pamela  Smith,  chief  of  obstetrics  at  Mt.  Sinai  hospital  in  Chicago, 
provided  poignant  testimony  before  both  the  House  and  Senate  that  a  partial-birth  abortion 
closely  resembles  a  breech  delivery,  with  one  exception:  the  baby  is  deliberately  killed. 
Testimony  before  the  House  Subcommittee  on  the  Constitution,  June  15,  1995;  Testimony  before 
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the  Senate  Judiciary  Committee.  November  17,  1995.  Ordinarily,  when  a  child  dies  during  the 
course  of  a  breech  delivery,  we  call  it  a  tragedy.  Sometimes,  we  even  call  it  malpractice.  But 
when  the  child  is  unwanted,  the  deliberate  killing  of  a  child  dunng  a  breech  delivery  is  somehow 
converted,  by  those  who  misconstrue  Roe  v.  Wade,  into  the  exercise  of  a  constitutional  right. 

The  truth  is  Roe  says  nothing  about  the  killing  of  a  baby  during  delivery'.  In  fact,  the  Roe 
Court,  in  reviewing  the  constitutionality  of  the  abortion  provisions  of  Texas's  Penal  Code, 
conspicuously  noted  in  footnote  1  of  its  opinion  that  it  was  qqI  reviewing  the  Penal  Code 
provision  against  "Destroying  an  Unborn  Child."  Roe  v.  Wade,  410U.S.  1 13,  1 17-18  n.l 
(1973).  That  unchallenged  section  looks  a  lot  like  the  Partial-Birth  Abortion  Ban  Act: 
"Whoever  during  parturition  of  the  mother  destroys  the  vitality  or  life  in  a  child  in  the  state  of 
being  bom  and  before  actual  birth,  which  child  would  otherwise  have  been  bom  alive,  shall  be 
confined  in  the  penitentiary  for  life  or  for  not  less  than  five  years."  Texas  Penal  Code  Art.  1 195. 
This  law  is  still  on  the  books.  See  Texas  Rev.  Civ.  St.  Art.  4512.5  (1996).  As  my  colleague, 
Laurence  Tribe,  has  stated,  the  Supreme  Court  "has  never  directly  addressed  a  law  like  [the 
Partial-Birth  Abortion  Ban  Act]."  Letter  of  November  6,  1995  fi-om  Laurence  Tribe  to  Senators 
Boxer  and  Kennedy,  at  2.  It  is  interesting  to  note  that  the  question  could  not  even  come  up  in 
most  other  legal  systems,  for  late  abortions  are  forbidden  or  strictly  regulated  nearly  everywhere. 

Yet  it  is  quite  understandable  that  the  President  made  the  mistake  of  thinking  a  matemal 
health  provision  for  the  Partial-Birth  Abortion  Ban  Act  was  constituUonally  necessary.  While  he 
erred  in  stating  that  the  Constitution  requires  that  the  Act  contain  a  health-of-the-mother 
exception,  his  error  seems  to  have  been  based  on  a  chillingly  accurate  understanding  of  the  core 
holding  of  Roe  v.  Wade  and  its  progeny;,  abortion  is  available  in  this  country  through  the  ninth 
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month  of  pregnancy  if  an  abortion  will  advance  a  broad  array  of  health  interests  of  the  mother, 
which  include  psychological,  emotional,  and  even  more  amorphous  aspects  of  health  and  well- 
being.  The  American  public  is  largely  unaware  of  just  how  broad  the  litany  of  reasons  is  for 
which  a  woman  may  obtain  a  late-term  abortion. 

In  the  aftermath  of  the  veto  of  the  Partial-Birth  Abortion  Ban  Act-a  bill  that  many  looked 
to  as  just  the  sort  of  reasonable  restriction  on  abortion  that  could  begin  to  heal  some  of  the  rifts  in 
our  society  brought  on  by  the  bitter  battles  over  abortion~l  believe  it  is  an  appropriate  time  to  set 
the  record  straight  for  the  American  people  on  what  Roe  and  its  progeny  hold.  Furthermore.  I 
believe  that  it  is  an  appropriate  time  for  us  to  reflect  on  how  Roe  has  wrought  on  our  society  a 
coarsening  not  only  of  our  laws,  but  of  our  hearts. 

The  Supreme  Court  in  Roe  v.  Wade  found  a  right  to  abortion  in  the  Due  Process  Clause 
of  the  Constitution.  The  Court  held  that  during  the  first  two  trimesters  of  pregnancy,  a  woman 
had  a  right  to  abortion  for  any  reason.  During  the  second  trimester,  the  state  could  impose 
reasonable  regulations  designed  to  protect  maternal  health,  so  long  as  they  did  not  impair  her 
right  to  have  an  abortion.  In  the  third  trimester,  the  state  could  regulate  or  even  prohibit 
abortions,  except  where  the  life  or  health  of  the  mother  was  at  risk. 

The  Court  at  first  did  not  dare  to  call  abortion  a  "fundamental  right."  In  Roe  the  Court 
instead  stated  that  the  Fourteenth  Amendment's  "right  of  personal  privacy  includes  the  abortion 
decision,  but .  . .  this  right  is  not  unqualified  and  must  be  considered  against  important  state 
interests  in  regulation."  410  U.S.  at  154.     However,  in  another  part  of  its  opinion  it  stated  that 
only  fundamental  rights  "are  included  in  th[e]  guarantee  of  personal  privacy,"  ii  at  152,  so 
anyone  willing  to  take  the  time  to  make  a  syllogism  of  the  two  statements  would  know  that  the 
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Court  was  indeed  calling  abortion  a  ""fundamental  right."  The  "fundamental  right  to  an  abortion" 
designation  crept  into  Supreme  Court  decisions  through  dissenting  opinions,  see  Harris  v. 
McCrae.  448  U.S.  297.  338  ( 1980)( Marshall.  J.,  dissenting);  H.L.  v.  Mathe.snn.  450  U.S.  398, 
434  ( 1 98 1)( Marshall.  J.,  dissentmg).  until  finally  making  its  way  into  the  majority  opinion  in 
Akron  v.  Akron  Center  for  Reproductive  Health.  Inc..  462  U.S.  416  (1983V  In  MlQn,  the  Court 
found  that  a  womans  "fundamental  right  to  choose  an  abortion"  precluded  Ohio  from 
implementing  laws  that  many  saw  as  reasonable  attempts  to  reconcile  a  woman's  liberty  with  the 
interest  of  the  state  in  protecting  fetal  life  and  upholding  medical  standards.  The  Court  struck 
down  Ohio's  requirement  that  a  minor  under  the  age  of  fifteen  seeking  an  abortion  obtain  the 
consent  of  one  parent  (or  obtain  an  order  from  a  judge  if  this  was  not  possible);  its  informed 
consent  provisions  designed  to  ensure  that  a  woman  understood  what  an  abortion  entailed  for  her 
and  her  unborn  child  before  exercising  her  choice;  a  24-hour  waiting  period  to  ensure  that  the 
woman  was  confident  about  her  choice  to  abort;  a  requirement  that  second-trimester  abortions 
take  place  in  a  hospital;  and  regulations  regarding  the  "humane  and  sanitary"  disposal  of  fetal 
remains. 

The  Court's  stnct  adherence  to  the  notion  of  the  fundamental  nature  of  the  abortion  right 
was  not  limited  to  pre-viability  abortions.  In  Colautti  v.  Franklin:  439  U.S.  379  (1979),  the  Court 
struck  down  a  rather  modest  provision  of  a  Pennsylvania  law  that  required  a  doctor  to  determine 
"based  on  his  experience,  judgment  or  professional  competence"  if  there  was  "sufficient  reason 
to  believe  the  fetus  may  be  viable;"'  if  so,  the  doctor  was  to  perform  the  method  of  abortion  most 
likely  to  save  the  life  of  the  fetus,  unless  using  a  different  method  was  required  to  preserve  the 
life  or  health  of  the  mother.  IjL  at  38 1  n.  1 .  A  similar  measure  was  struck  down  in  Thomburgh  v. 
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American  College  of  Obstetricians  and  Gynecologists.  476  U.S.  747  (1986).  This  result  seemed 
to  a  majority  of  the  Justices  a  natural  extension  of  the  absolute-rights-based  logic  of  Roe.  But  to 
anyone  lookmg  at  the  problem  more  holistically  as  a  question  of  how  society  can  balance  a 
woman's  liberty  with  society's  interest  in  protecting  viable  babies,  this  result  seems  nothing  less 
than  barbaric. 

The  Supreme  Court  modified  Roe  somewhat  in  Planned  Parenthood  of  Southeastern 
Pennsylvania  v.  Casev.  505  U.S.  833  (1992).  It  shifted  from  the  judicially  created  tnmester 
framework  to  a  more  flexible  pre-viability  and  post-viability  framework  that  can  evolve  as 
medicine  advances.    Casev  also  made  it  easier  for  states  to  regulate  abortion  in  furtherance  of 
their  "legitimate  interests  from  the  outset  of  the  pregnancy  in  protecting  the  health  of  the  woman 
and  the  life  of  the  fetus. "  Id  at  846.    Casev  held  that  the  state  may  implement  measures  such  as 
24-hour  waiting  periods,  informed  consent  requirements,  and  parental  notification,  so  long  as  the 
abortion  right  is  not  "unduly  burdened."  However,  Casey  left  intact  the  core  holding  of  Roe:  a 
woman  has  an  absolute  nght  to  choose  to  abort  her  pregnancy  for  any  reason  before  viability,  and 
after  viability  she  has  a  right  to  an  abortion  to  preserve  her  life  or  health. 

Health,  as  the  courts  have  defined  the  word,  is  extremely  broad.    Doe  v.  Bolton,  the 
companion  case  to  Roe  v.  Wade,  stated  that  health  of  the  mother  is  a  medical  judgment  that  "may 
be  exercised  in  light  of  all  factors-physical,  emotional,  psychological,  familial,  and  the  woman's 
age-relevantto  the  well  being  of  the  patient."  410  U.S.  179,  192  (1973).  This  health 
"exception"  is  so  broad  as  to  encompass  just  about  anything.  Just  how  broad  the  exception  is  is 
summed  up  in  the  chilling  testimony  of  abortion  clinic  director  Dr.  Jane  Hodgson:  "In  my 
medical  judgment ...  I  feel  there  is  a  medical  indication  to  abort  a  pregnancy  where  it  is  not  j 

5 


51 

wanted.  In  good  faith,  I  would  recommend  on  a  medical  basis  you  understand  that,  and  it  would 
be  one  hundred  percent ...  1  think  they  are  all  medically  necessary."  McRae  v.  Mathews.  Nos. 
76-C-1804,  -1805.  Heanng  before  the  United  States  District  Court  for  the  Eastern  District  of  New 
York.  August  3,  1977  (Dooling.  J.). 

Rationales  asserted  to  justify  abortions  based  on  maternal  health  include  a  broad  litany  of 
psychological,  emotional,  and  social  factors  relating  to  well-being.  Even  the  prospect  of  a 
temporary  impact  on  a  woman's  mental  health  from  carrying  a  baby  to  term  guarantees  the  right 
to  abort  a  viable  unborn  child.  See  Margaret  S.  v.  Edwards.  488  F.  Supp.  181,  196  (E.D.La. 
1980)( striking  down  partial  ban  on  third-trimester  abortions  on  grounds  that  it  did  not  permit 
abortions  when  there  was  risk  of  temporary  impairment  of  physical  or  mental  health). 

Abortions  are  even  done  in  situations  where  the  abortion  really  does  nothing  to  solve  the 
"health"  problem.  One  ob-gyn  testifying  before  the  Senate  stated  that  in  her  thirteen  years  of 
practice  she  has  had  three  patients  who  sought  and  obtained  abortions  after  twenty  weeks  based 
solely  on  emotional  crises.    She  testified  that  "their  pregnancies  were  all  terminated  but  their 
social  situations  remain  unchanged."  Testimony  of  Dr.  Nancy  G.  Romer  before  the  Senate 
Judiciary  Committee,  November  17,  1995.  Yet  such  reasons  remain  sufficient  to  give  a  woman  a 
constitutional  right  to  abort  a  viable  unborn  child. 

The  vast  majority  of  abortions  in  this  country  are  performed  not  by  a  woman's  own 
gynecologist,  but  in  clinics  specializing  in  abortion  where  the  woman  has  a  limited  and  short- 
lived relationship  with  her  doctor.  See  Henshaw  and  Van  Vort,  "Abortion  Services  in  the  United 
States,  1991  and  1992,"  Family  Planning  Perspectives,  May /June  1994  at  105  (69%  of  abortions 
performed  in  clinics  in  1992);  see  also  M.  Glendon,  Abortion  and  Divorce  in  Western  Law 
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(1987).  at  20.  The  fleeting  nature  of  the  doctor/patient  relationship  in  the  abortion  context 
makes  the  notion  that  abortion  is  a  private  decision  between  a  woman  and  her  doctor  illusory  for 
most  women.  Even  in  established  doctor/patient  relationships,  doctors  are  reluctant  to  second- 
guess  their  patients.  This  hesitancy  is  surely  more  acute  in  the  short-lived  relationships  in 
abortion  clinics.  As  one  abortion-performing  doctor  testified  regarding  late-term,  pre-viability 
abortions:    "It  is  not  my  place  to  judge  my  patient's  reason  ...  it  is  my  place  to  treat  my  patient. 
a  woman  with  a  pregnancy  she  feels  certain  she  cannot  continue,  to  the  best  of  my  abilities." 
Testimony  of  Dr.  J.  Courtland  Robinson,  before  the  Senate  Judiciary  Committee,  November  17, 
1995. 

Despite  the  twenty-three  years  that  have  passed  since  the  Roe  decision,  the  American 
public  is  still  largely  unaware  of  how  broadly  available  late-term  abortions  are.  And  that  is  a 
good  thing  for  the  special  interests  represented  by  the  abortion-rights  lobby.  By  a  staggering 
majority,  American  women  and  men,  and,  I  should  add,  women  more  than  men,  support  banning 
abortions  after  the  first  trimester  for  reasons  other  than  to  save  the  life  of  the  mother.  When 
asked  in  a  1991  Gallup  Poll  if  they  would  favor  a  law  banning  abortions  after  the  third  month  of 
pregnancy  unless  required  to  save  a  woman's  life,  73%  favored  such  a  ban  and  20%  opposed  it. 
Abortion  and  Moral  Beliefs,  A  Survey  of  American  Opinion  (Gall up/ Americans  United  For  Life, 
February  28,  1 991 ),  at  30.  In  a  poll  released  early  this  year  by  the  Tarrance  Group,  only  1 3%  of 
registered  voters  thought  that  abortion  should  be  legal  at  any  time  for  any  reason.  National 
Survey  (Tarrance  Group/National  Conference  of  Catholic  Bishops,  January  1 8,  1 996). 

Abortion-rights  advocates  often  dismiss  concerns  about  late-term  abortions  by  citing  the 
fact  that  the  vast  majority  of  abortions  occur  in  the  first  trimester.  It  is  true  that  most  of  the 
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more  than  1 .3  million  abortions  performed  every  year  occur  during  the  first  three  months  of 
pregnancy.  However,  ten  percent  of  abortions,  or  more  than  130.000  in  raw  numbers,  are 
performed  dunng  the  second  or  third  tnmesters  each  year.  See  Abortion  and  Moral  Beliefs. 
supra.  Executive  Summarv'  at  7.  While  statistics  are  difficult  to  compile  for  later  abortion,  the 
Alan  Guttmacher  Institute,  a  research  affiliate  of  Planned  Parenthood,  estimates  that  .5%  of 
abortions,  or  more  than  6,500  each  year,  are  performed  after  the  twentieth  week  of  pregnancy. 
Testimony  of  Viki  Saporta.  Executive  Director,  National  Abortion  Federation  before  the  Senate 
Judiciary  Committee.  November  17,  1995.  According  to  the  U.S.  Centers  for  Disease  control, 
about  1.3%  abortion,  or  16,900,  are  performed  at  or  after  the  twenty-first  week  of  pregnancy.  45 
Morbidity  and  Mortality  Weekly  Report  (March  22,  1996),  at  237.  To  the  majority  of  Americans 
who  would  ban  late-term  abortions  under  most  circumstances,  these  thousands  of  deaths 
occurring  in  the  shadows  of  the  Constitution's  penumbra  are  not  inconsequential. 

What  might  seem  puzzling  is  that  while  most  American  men  and  women  are  uneasy 
about  late-term  abortions,  and  a  majority  would  ban  abortions  after  the  first  trimester  for  reasons 
other  than  to  protect  the  life  of  the  mother,  Americans  respond  in  polls  that  they  support  Roe  v. 
Wade.  A  Los  Angeles  Times  Poll  found  that  a  majority  of  Americans,  by  a  46%  to  35%  margin, 
say  they  support  Roe.  The  same  poll  found  that,  by  an  even  larger  margin  of  57%  to  34%  the 
other  way.  Americans  do  not  think  a  woman  should  be  able  to  get  an  abortion  for  any  reason. 
See  G.  Skelton,  "Most  Americans  Think  Abortion  is  Immoral,"  The  Los  Angeles  Times,  March 
19,  1989  at  26.  The  solution  to  this  puzzle  is  that  nine  out  often  Americans,  according  to  the 
1991  Gallup  poll,  do  not  have  an  accurate  understanding  of  the  holding  of  Roe  v.  Wade. 
Abortion  and  Moral  Beliefs,  supra.  Executive  Summary  at  13.  Since  Rq£  constitutionally 
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protects,  in  most  circumstances,  those  late-term  abortions  about  which  the  public  is  so  uneasy, 
somehow  the  truth  about  Roe  is  not  getting  out. 

The  restrictions  on  abortion  that  most  .Ajnericans  support,  but  which  are  prohibited  from 
being  enacted  by  Roe,  are  quite  similar  to  those  found  in  western  Europe.  A  common  panem  has 
emerged  in  other  liberal  democracies,  where  the  courts  have  left  abortion  policy  up  to  the  people 
and  their  elected  representatives.  Typically,  in  the  early  weeks  of  pregnancy  (ranging  from  ten 
in  France  to  eighteen  in  Sweden),  other  countries  do  not  cnminalize  abortion,  but  do  require 
information,  counseling,  and  matenal  assistance  in  order  to  provide  real  alternatives  to  women 
facing  what  is  often  the  worst  cnsis  of  their  lives.  After  that  initial  period,  most  countries  require 
strong  justification  for  abortion  and  impose  procedural  safeguards  to  protect  the  woman  and  her 
unborn  child.  (For  details  of  the  law  in  each  of  19  countries,  see  M.  Glendon.  Abortion  and 
Divorce  in  Western  Law  ( 1987)). 

The  focus  of  Roe  on  finding  a  right  to  abortion  based  on  the  fundamental  right  of  privacy 
has  resulted  in  a  search  for  new  rights,  many  of  which  serve  further  to  undermine  respect  for  life 
in  our  society.  Citing  Roe,  numerous  state  courts  have  created  a  cause  of  action  called 
""wrongful  life."  a  phrase  that  might  make  George  Orwell  cringe,  under  which  a  child  can  sue  a 
doctor  for  failing  to  discover  a  defect  that  would  have  spurred  her  mother  to  abort  her.  See,  e.g.. 
Turpin  v.  Sortini.  3 1  Cal.  3d  220  (1982).  A  similar  cause  of  action,  "wrongful  birth,"  provides 
damages  lo  the  mother.  See,  e.g.,  Berman  v.  Allan,  80  N.J.  421  (1979).    Roe  provides  women 
with  a  right  against  the  state:  the  state  cannot  prohibit  a  woman  fi-om  having  an  abortion.  Now, 
in  states  recognizing  wrongfial  birth  as  a  cause  of  action,  a  women  has  a  right  to  demand 
compensation  ft^om  a  doctor  who  caused  her  to  bear  a  deformed  thild,  even  when  someone  is 
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willing  to  adopt  the  baby  (it  should  be  noted  that  there  is  a  large  supply  of  parents  willing  to 
adopt  special-needs  children-see  Martha  Field.  "Killing  "The  Handicapped"  --  Before  and  After 
Birth."  16  Harv.  Women's  L.J.  79.  82  ( 1993)).    This  seems  to  me  to  be  nothing  more  than  asking 
a  court  to  put  a  dollar  value  on  carry  ing  a  baby  to  term.  Feminist  scholars  often  identify  ways  in 
which  women's  bodies  are  commodified  in  our  society;  I  can  imagine  few  examples  as  stark  as 
this. 

Sometimes  the  search  for  new  nghts  based  on  Roe  reaches  levels  of  outrageousness  that 
would  be  comical  were  they  not  true.    One  court  in  Georgia,  citing  Roe,  stated  that  a  man  had  a 
constitutional  nght  to  possess  rubber  sex  toys.  Cohen  v.  City  of  Daleville.  695  F.  Supp.  11 68. 
1 173  n.7  (M.D.  Ala.  1988).  If  you  are  a  strict  constructionist.  I'm  sure  you  will  have  an  easy 
task  in  determining  that  the  Founders  did  not  intend  that  one  to  be  part  of  the  Constitution.  This 
is  what  Roe  has  wrought:  a  jurisprudence  where  we  have  a  constitutional  right  to  sex  toys,  but 
life  is  cast  aside.  Lifestyle  has  eclipsed  life  in  our  hierarchy  of  values,  at  least  as  decided  and 
enforced  by  the  courts.  Other  fundamental  rights  asserted  by  litigants  based  on  Roe  include  the 
right  to  engage  in  prostitution,  the  right  of  a  counselor  to  engage  in  sex  with  a  patient,  and  the 
right  to  practice  polygamy.  To  my  knowledge,  the  courts  haven't  bitten— yet. 

The  most  dangerous  extensions  of  Roe,  however,  are  the  new  rights  courts  are  finding  in 
the  Constitution  that  clash  directly  with  the  ability  of  society  to  protect  life.  One  particularly 
troubling  area  is  a  new-found  right  of  parents  to  deny  medical  care  to  newborn  children  with 
physical  and  mental  handicaps.    In  many  instances,  routine  and  simple  procedures  are  being 
withheld  when  a  child  is  perceived  to  be  "defective."  In  1982  a  child,  known  as  "the 
Bloomington  Baby  Doe, "  was  bom  in  Indiana  with  Down's  Syndrome  and  a  blocked  esophagus. 
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Although  correcting  a  blocked  esophagus  is  an  established  surgical  procedure  with  a  90% 
success  rate,  the  baby's  parents,  after  consulting  with  their  doctor  about  Downs  Syndrome, 
elected  not  to  have  the  operation  done.  Despite  numerous  offers  that  poured  in  to  adopt  the  baby, 
a  court  found  that  the  parents  had  a  right  to  deny  care  and  the  baby  was  allowed  to  die  slowly  in 
a  comer  of  the  hospital  nursery.  In  re  Infant  Doe.  No.  GU  8204-004A  (Cir.  Ct.  Monroe  County. 
Ind.  April  12,  1982).  cert,  denied  sub  nom.  State  ex  rei.  Infant  Doe  v.  Bloomington  Ho.sp..  464 
U.S.  961  (1983).  See  Field,  siyjra  at  81-83.  When  the  U.S.  Department  of  Health  and  Human 
Services  responded  to  such  discrimination  through  new  regulations  protecting  handicapped 
newborns  from  lethal  neglect,  the  new  rules  were  invalidated  by  a  U.S.  District  Court,  which 
noted  that  they  might  'infringe  upon  the  interests  outlined  in  cases  such  as  .  .  .  Roe  v.  Wade." 
American  Academy  of  Pediatrics  v.  Heckler.  561  F.  Supp.  395  (D.D.C.  1983). 

Also  troubling  are  the  recent  decisions  by  the  Second  and  Ninth  Circuit  Courts  of 
Appeals  that  the  Constitution  forbids  states  from  banning  physician-assisted  suicide.  In  the 
Ninth  Circuit  case.  Compassion  in  Dving  v.  Washington.  No.  94-35534  (9th  Cir.  March  6,  1996), 
the  court  ruled  unconstitutional  the  application  of  Washington's  assisted-suicide  statute  to 
physicians  who  help  terminally  ill  patients  commit  suicide.  The  court  found  in  Roe  and 
subsequent  cases  not  merely  a  right  for  a  competent,  terminally  ill  patient  to  commit  suicide,  but 
the  right  to  have  a  doctor  assist  her.  The  court  rejected  the  state's  argument  that  the  people  of 
Washington,  through  their  legislators,  had  determined  that  the  proper  balance  of  factors  and 
rights  was  to  give  patients  the  right  to  have  doctors  disconnect  life-support  systems  and  to  refuse 
all  other  forms  of  medical  care,  but  not  to  permit  doctors  affirmatively  to  help  them  commit 
suicide.  The  court  rejected  the  state's  strenuous  assertion  that  the  risk  of  undue  pressure  on  the 
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vulnerable  terminally  ill  patient  was  too  great  and  that  the  integrity  of  the  medical  profession 
would  be  compromised  by  allowing  doctors  to  participate  in  patient  suicide.  The  court  also 
brushed  aside  the  argument  that  physician-assisted  suicide  violates  the  Hippocratic  Oath.  The 
court  noted  that  the  Hippocratic  Oath  also  prohibited  giving  an  abortifacient,  and  that  didn't  stop 
Justice  Blackmun  in  Roe  from  dismissing  the  Hippocratic  Oath  as  ■'originat[ing]  in  a  group 
representing  a  small  segment  of  Greek  opinion  and  .  .  .  certainly  was  not  accepted  by  all  ancient 
physicians."  See  ii,  citing  Roe.  410  U.S.  at  132. 

What  is  especially  startling  is  the  way  in  which  the  court  rejected  the  state's  "slippery 
slope"  argument  that  once  we  allow  physicians  to  participate  in  the  killing  of  patients,  we  risk  a 
disregard  for  life  that  could  result  in  involuntary  euthanasia  of  the  elderly,  children  with 
"defects,"  homeless  people  with  serious  illnesses,  and  others  undesirables.  This  has  begun  to 
happen  in  the  Netherlands,  where  euthanasia  has  been  permitted  since  1 973  with  a  variety  of 
"safeguards. "  A  Dutch  government  study  found  that  in  1990,  30  percent  of  the  3,300  instances 
of  euthanasia  occurred  without  the  consent  of  the  patient.  See  J.  Keown,  "Euthanasia  in  the 
Netherlands:  Sliding  Down  the  Slippery  Slope?"  9  Notre  Dame  J.  of  Law,  Ethics  &  Pub.  Pol. 
407,  419  (1995).  The  Ninth  Circuit  rejected  this  concern,  writing:  "The  legalization  of  abortion 
has  not  undermined  our  commitment  to  life  generally;  nor,  as  some  had  predicted,  has  it  led  to 
widespread  infanticide."  Judge  Reinhardt.  who  wrote  for  the  majority,  fails  to  see  that  his 
opinion,  which  by  his  own  description  is  part  of  the  same  continuum  of  rights  that  produced  Roe, 
is  itself  a  repudiation  of  this  statement. 

The  Second  Circuit  case.  Quill  v.  Vacco.  No.  95-7028  (2d  Cir.  April  2,  1996),  did  not 
fmd  the  right  to  physician-assisted  suicide  in  the  Due  Process  Clause.  It  in  fact  did  something 
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even  more  alarming.  The  coun  determmed.  after  conducting  a  review  of  the  Due  Process  right  of 
privacy  that  undoubtedly  colored  its  decision,  that  there  was  no  ""rational  basis"  under  which  the 
state  of  New  York  could  justify-  permitting  doctors  to  withhold  or  withdraw  medical  treatment 
while  banning  them  from  assisting  suicide.  The  court  therefore  held  that  the  New  York  law 
against  aiding  a  suicide  violates  the  Equal  Protection  Clause.  This  opinion  is  remarkable, 
because  the  ""rational  basis'  test  is  an  extremely  lenient  standard  under  which  courts  ordinarily 
strain  to  find  some  grounds  by  which  to  uphold  the  legislature's  decision.  But  what  is  even  more 
remarkable  is  the  court's  holding  that  a  legislature  caiuiot  rationally  distinguish  between  a  doctor 
helping  a  patient  not  receive  further  medical  treatment  and  a  doctor  giving  the  patient  lethal 
drugs  to  commit  suicide.  One  of  the  first  things  we  teach  first-year  law  students  is  that  the  law 
has  always  made  a  profound  distinction  between  acts  of  commission  and  acts  of  omission.  That 
the  Second  Circuit  could  label  such  a  distinction  irrational  is  a  telling  indication  of  just  how 
distorted  our  jurisprudence  has  become  in  attempting  to  create  new  rights  to  address  every 
important  social  problem. 

Regarding  abortion,  the  American  people  have  consistently  shown  a  degree  of 
compassion,  good  sense,  wisdom,  and  prudence  that  fully  justifies  the  faith  our  Founders  put  in 
the  Democratic  experiment.  It  is  regrettable,  I  believe,  that  the  Supreme  Court  fi"om  1973  to 
1992  virtually  shut  down  the  legislative  process  where  this  vexing  and  controversial  issue  is 
concerned.  Politics,  after  all,  is  the  principal  way  we  'order  our  lives  together"  in  a  republic  with 
democratic  elements.  Politicians  (a  word  I  do  not  use  in  any  pejorative  sense)  are  the  men  and 
women  who  permit  the  good  sense  and  good  will  of  the  citizenry  to  prevail  within  constitutional 
limits.  We  citizens  count  on  you,  our  elected  representatives,  to  keep  the  democratic  elements  in 
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our  republic  strong.  We  count  on  you  to  protect  the  weakest  and  most  vulnerable  among  us.  We 
count  on  you.  therefore,  to  over-ride  the  veto  of  this  humane,  reasonable,  and  broadly  supported 
bill. 
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Mr.  Canady.  Professor  Tushnet. 

STATEMENT  OF  MARK  TUSHNET,  CARMACK  WATERHOUSE 
PROFESSOR  OF  CONSTITUTIONAL  LAW,  GEORGETOWN  UNI- 
VERSITY LAW  CENTER 

Mr.  Tushnet.  Thank  you.  I  would  like  to  thank  the  subcommit- 
tee for  inviting  me  to  discuss  the  constitutional  basis  of  Roe  v. 
Wade  and  later  decisions  with  you. 

For  reasons  that  will  appear,  I  want  to  say  that  I  have  no  insti- 
tutional affiliations  on  either  side  of  this  question,  except  it  oc- 
curred to  me  as  I  was  sketching  this  out,  perhaps  the  Society  of 
Jesus,  my  ultimate  employer.  I  sit  on  no  boards.  I  have  appeared 
in  no  cases.  I  have — if  my  memory  serves  me  correctly — signed  no 
briefs  on  questions  that  are  at  issue  here.  I  come  as  an  engaged, 
yet  unaffiliated  in  this  sense,  academic. 

As  I  indicate  in  more  detail  in  my  full  statement,  there  are  really 
two  questions  here.  First,  what  is  the  justification  for  treating 
abortion  as  a  constitutional  issue  at  all;  and  second,  assuming  that 
the  Court  has  properly  exercised  some  scrutiny  of  laws  restricting 
the  availability  of  abortions,  should  they  adopt  a  rule  more  like  Roe 
v.  Wade  or  more  like  that  in  Planned  Parenthood  v.  Casey  or  some 
other  rule? 

I  fear  that  perhaps  because  I  am  an  unaffiliated  academic,  I  mis- 
understood the  purpose  of  this  hearing.  My  preliminary  statement 
does  not  address  that  second  question,  although  I  would  be  happy 
to  answer  any  questions  committee  members  have  about  my  views 
on  it. 

I  believe  the  courts  properly  treat  abortion  as  a  constitutional 
issue  and  not  as  one  to  be  left  solely  to  the  political  process,  even 
though  the  Constitution  mentions  neither  abortion,  nor  privacy,  nor 
a  right  to  choose. 

Several  constitutional  provisions  license  judicial  enforcement  of 
fundamental  rights  that  are  not  listed  in  the  Constitution's  text. 
The  ninth  amendment,  for  example,  is  best  understood  as  resting 
on  the  assumption  that  the  people  retain  fundamental  rights  that 
are  not  listed  in  the  Constitution  and  directs  the  Court  to  enforce 
such  rights  just  as  vigorously  as  they  enforce  enumerated  rights; 
otherwise  they  would  be  relying  on  the  enumeration  of  such  rights 
as  a  reason  for  denying  or  disparaging  other  rights,  which  the 
ninth  amendment's  text  tells  them  to  avoid. 

I  say  this  is  the  best  understanding  of  the  ninth  amendment. 
There  are,  of  course,  others,  but  as  I  indicate  in  my  statement,  I 
think  the  other  ways  of  understanding  the  ninth  amendment  are 
more  problematic  than  the  one  I  just  described. 

In  addition,  there  are  the  due  process  and  privileged  immunities 
clauses.  Now  the  words  "the  due  process  clause"  refer  in  terms  to 
procedures  alone,  but  they  must  be  read  against  long  background 
going  back  to  the  Magna  Carta  in  1215  in  which  the  term  "without 
due  process  of  law"  or  its  equivalents  bar  the  Government  from  act- 
ing arbitrarily  to  deny  people  their  fundamental  rights. 

Similarly,  the  14th  amendment's  privileges  and  immunities 
clause,  though  strictlv  interpreted  by  the  Supreme  Court  early  on, 
was  understood  by  tne  framers  to  guarantee  fundamental  rights, 
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not  all  of  them  listed  in  the  Constitution,  to  every  United  States 
citizen. 

In  addition,  from  the  Constitution's  earliest  years  to  the  present, 
the  Supreme  Court  has  demonstrated  its  willingness  to  enforce 
unenumerated  constitutional  rights.  It  would  be  against  all  reason 
and  justice,  according  to  Justice  Samuel  Chase  before  the  turn  of 
the  19th  century,  to  allow  governments  to  violate  fundamental 
rights  not  listed  in  the  Constitution. 

Even  during  the  relatively  brief  period  from  1937  to  1965,  when 
the  Court  said  it  would  enforce  only  enumerated  rights,  the  Court 
continued  to  identify  fundamental  rights,  including  a  right  to  re- 
productive choice  in  1942.  The  Court  precedents  as  well  as  the 
Constitution's  text  show  that  judicial  enforcement  of  unenumerated 
fundamental  rights  is  well  grounded  in  our  constitutional  tradi- 
tions. 

The  next  question,  and  of  course  the  hard  one,  I  think,  is  how 
the  courts  are  to  identify  such  rights.  The  Court's  answer,  which 
it  seems  to  me  to  be  appropriate,  is  to  rely  on  the  courts'  prece- 
dents and  the  traditions  of  the  American  people.  But  as  students 
of  constitutional  law  have  shown,  identifying  traditions  at  the  ap- 
propriate level  of  generality  is  the  crucial  task. 

In  my  view,  the  most  successful  effort  to  provide  an  acceptable 
method  was  made  in  Griswold  v.  Connecticut,  protecting  a  fun- 
damental right  to  privacy  in  one  dimension  of  reproductive  choice. 
The  Court  examined  specific  constitutional  provisions  and  its  own 
precedents  to  identify  the  principle  underlying  those  provisions  and 
precedents.  It  then  applied  that  underlying  principle  to  the  case  be- 
fore it.  As  the  Court  has  dealt  with  the  abortion  issue  from  1973 
to  the  present,  it  has  pursued  the  same  common-law-like  method. 

As  I  indicated  at  the  outset,  I  have  not  addressed  the  question 
of  whether  the  Supreme  Court  has  either  in  Roe  or  in  Casey  cor- 
rectly assessed  the  competing  interests  of  women,  unborn  children, 
or  fetuses  if  one  prefers,  and  State  legislatures  in  devising  the 
rules  invoked  in  Roe  and  Casey. 

I  would  note,  however,  that  if  one  is  committed  to  the  proposition 
that  judicial  intervention  in  this  area  is  in  some  ways  justified,  the 
task  then  becomes  to  define  in  appropriately  enforceable  legal 
terms  standards  by  which  the  Courts'  intervention  in  the  legisla- 
tures' activities  would  be  limited.  And  it  seems  to  me  that  although 
one  can  argue  around  the  margins  with  the  definitions,  something 
like  the  standards  articulated  in  Roe  and  Casey  are  likely  to  be  al- 
most inevitable  as  a  result  of  limitations  on  the  judicial  process. 

As  I  said,  I  would  be  happy  to  discuss  that  in  more  detail  later. 
My  primary  point  here  has  been  to  suggest  that  it  was  well  within 
traditional  notions  of  proper  judicial  activity  to  treat  abortion  as  a 
constitutional  issue  rather  than  as  one  to  be  left  entirely  to  the  po- 
litical process  for  resolution. 

I  thank  the  subcommittee  and  would  be  happy  to  address  any 
questions  the  members  might  have. 

Mr.  Canady.  Thank  you.  Professor. 

[The  prepared  statement  of  Mr.  Tushnet  follows:] 
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Prepared  Statement  of  Mark  Tushnet  Carmack  Watershouse  Professor  of 
Constitutional  Law,  Georgetown  University  Law  Center 

I  want  to  thank  the  Subcommittee  for  inviting  me  to  present 
this  testimony  on  the  origins  and  scope  of  the  Supreme  Court's 
abortion  decisions.   A  full-scale  discussion  would  deal  with  two 
issues.   First,  what  is  the  justification  for  treating  abortion 
as  a  constitutional  issue  at  all?   Ordinarily,  when  the 
Constitution  does  not  mention  an  issue,  our  constitutional  system 
leaves  the  issue  for  legislatures  to  resolve,  state-by-state  or 
on  the  national  level.   Courts  step  in  to  limit  what  legislatures 
do  only  when  the  Constitution  places  some  limit  on  legislative 
power.   Where  in  the  Constitution  can  such  a  limit  be  found  on 
legislative  power  to  regulate  the  availability  of  abortions? 
There  is  after  all  no  "privacy  amendment"  to  the  Constitution,  no 
constitutional  provision  specifically  mentioning  a  right  to 
privacy  as  the  First  Amendment  mentions  a  right  to  free  speech. 

Even  if  abortion  somehow  xs  a  constitutional  issue  rather 
than  one  of  legislative  policy,  one  would  still  have  to  address  a 
second  question:   What  should  the  constitutional  rule  be? 
Precisely  how  much  should  legislative  discretion  be  limited?   As 
we  now  know,  the  possibilities  include  the  relatively  substantial 
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restrictions  on  legislative  authority  imposed  in  Roe  v.  Wade  to 
the  less  substantial  restrictions  imposed  by  the  standard  in 
Planned  Parenthood  of  Southeastern  Pennsylvania  v.  Casey, 
allowing  state  regulations  to  the  extent  that  they  do  not  impose 
"undue  burdens"  of  a  woman's  right  to  choose  to  have  an  abortion. 
In  my  view  this  second  question  is  less  important  than  the  first, 
which  is  the  focus  of  this  statement.^ 

Constitutional  Text:   The  Ninth  Amendment 

Discussions  of  constitutional  issues  begin  with  the 
Constitution's  words.   As  I  have  noted,  the  Constitution  does  not 
refer  to  abortion  or  privacy.   There  are,  nonetheless,  several 
constitutional  provisions  that  support  the  conclusion  that 
abortion  is  properly  treated  as  a  constitutional  issue. 

When  the  Constitution  was  first  proposed,  its  opponents 
discovered  that  many  people  were  upset  that  the  Constitution  gave 
power  to  the  new  national  government  but  included  few  explicit 


Most  of  what  follows  is  drawn  from  my  forthcoming  book 
Const -J  tutional  Issues:   Abortion  (New  York:   Facts  on  File, 
1996)  . 
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restrictions  on  the  new  government's  power.   Taking  advantage  of 
this  concern,  the  Constitution's  opponents  mounted  a  sustained 
campaign  against  the  Constitution's  failure  to  include  a  bill  of 
rights.   James  Madison,  leading  the  Constitution's  supporters  in 
Virginia,  and  his  colleagues  in  other  states  promised  that  their 
first  act  once  the  new  government  went  into  operation  would  be  to 
propose  a  set  of  amendments  that  would  expressly  limit  the 
national  government's  powers. 

Madison  was  not  enthusiastic  about  the  Bill  of  Rights  he  did 
introduce.   He  thought  that  the  unamended  Constitution  actually 
did  limit  the  government's  power  appropriately,  by  its  system  of 
checks  and  balances  and  by  some  specific  limits  like  a  ban  on 
retroactive  criminal  laws.   He  was  also  concerned,  though,  that 
if  the  Constitution  listed  specific  constitutional  rights,  like  a 
right  to  free  expression,  it  might  be  interpreted  to  mean  that  nQ 
other  rights  existed.   This  distinction  between  constitutionally 
enumerated  rights  and  unenumerated  rights  lies  at  the  heart  of 
the  constitutional  controversy  over  abortion. 

The  first  Congress,  which  proposed  the  Bill  of  Rights, 
attempted  to  deal  with  Madison's  concern  by  adopting  the  Ninth 
Amendment.   The  first  eight  amendments  are  what  we  usually  call 
the  Bill  of  Rights.   They  list  a  set  of  rather  specific 
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constitutional  rights--to  free  speech  (First  Amendment),  to  keep 
and  bear  arms  (Second  Amendment),  to  confront  witnesses  against 
defendants  in  criminal  trials  (Sixth  Amendment) .   Of  course 
interpreting  these  provisions  is  not  always  easy,  but  the 
Constitution's  words  do  provide  some  guidance. 

The  Ninth  Amendment  is  different.   It  says,  "The  enumeration 
in  the  Constitution,  of  certain  rights,  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people."   What  does  this 
mean?   Most  obviously,  it  tries  to  rule  out  a  certain  kind  of 
argument.   Suppose  someone  says  that  the  Constitution  protects  a 
right  to  privacy.   An  opponent  responds,  "Because  the  right  to 
privacy  is  not  listed  in  the  first  eight  amendments  or  anywhere 
else,  the  Constitution  does  not  protect  such  a  right."   This 
response  takes  the  enumeration  of  rights  in  the  first  eight 
amendments  and  elsewhere  in  the  Constitution  as  an  argument 
against  the  existence  of  a  right  to  privacy,  or  as  an  argument 
that  courts  should  not  enforce  a  right  to  privacy  as  vigorously 
as  they  enforce  free  speech  rights.   The  Ninth  Amendment  says 
that  such  a  response  is  inadequate:   The  response  quite  literally 
construes  the  enumeration  to  deny  or  disparage  other  rights. 

The  Ninth  Amendment  seems  to  do  more  than  that,  however.   At 
the  very  least,  it  acknowledges  that  there  are  some  unenumerated 
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rights  retained  by  the  people,  although  it  does  not  tell  us  what 
those  rights  are,  or  how  to  identify  them.   For  Judge  Robert 
Bork,  it  was  as  if  a  giant  inkblot  covered  the  words  that  would 
tell  us  what  the  Ninth  Amendment  meant . 

The  first  step  in  understanding  the  Ninth  Amendment  is  to 
figure  out  which  government  it  addresses.   The  First  Amendment  is 
explicitly  directed  at  Congress:   "Congress  shall  make  no  law 
respecting  an  establishment  of  religion.   .   .   ."   Most  of  the 
other  provisions  of  the  Bill  of  Rights  are  stated  more  generally, 
and  might  have  been  interpreted  to  acknowledge  rights  that  both 
the  national  and  state  governments  had  to  respect.   So,  for 
example,  the  Fifth  Amendment's  statement  that  no  one  shall  "be 
deprived  of  life,  liberty,  or  property,  without  due  process  of 
law"  does  not  refer  explicitly  to  Congress  or  the  national 
government.   In  1833  the  Supreme  Court  held  that  the  Fifth 
Amendment  restricted  only  the  national  government  (Barron  v. 
Baltimore.  1833)  .= 

If  the  Bill  of  Rights  restricts  only  the  national 
government,  the  Ninth  Amendment  becomes  a  real  puzzle.   Scholars 
have  identified  two  sources  of  unenumerated  rights.   They  might 

-     32  U.S.  (7  Pet. )  243  (1833) . 
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originate  in  state  law,  or  they  might  originate  in  what  has  been 
called  a  "higher  law,"  a  natural  law  of  fundamental  rights. 

If  unenumerated  rights  are  founded  in  the  laws  of  each 
individual  state,  states  could  get  deny  them.   Unenumerated 
rights  could  not  be  invoked  against  state  governments :   States 
could  use  their  ordinary  police  powers  to  regulate  abortions  or 
any  other  aspect  of  privacy.   The  difficulty  with  saying  that  the 
rights  the  Ninth  Amendment  refers  to  are  founded  in  state  law  is 
that  it  then  becomes  hard  to  understand  the  Ninth  Amendment's 
legal  effect:   What  restrictions  does  it  place  on  the  national 
government? 

Suppose  a  state  constitution  protected  the  right  of  its 
residents  to  engage  in  gambling.   No  one  would  contend  that  such 
a  state  constitutional  right  had  any  effect  on  Congress's  power 
to  regulate  interstate  commerce  by  prohibiting  gambling.   More 
generally,  Congress  can  use  its  powers  to  override  state  law, 
even  if  the  state  law  is  described  as  a  state-based 
constitutional  right.   Unenumerated  rights  based  only  on  state 
law,  then,  really  cannot  restrict  national  power. 

The  alternative  is  to  say  that  unenumerated  rights  are 
founded  on  some  higher  law.   Historians  and  legal  scholars  have 
described  that  higher  law  by  a  number  of  terms:   natural  rights. 


68 


7 
God-given  rights,  background  rights,  fundamental  rights.   Once  we 
recognize  unenumerated  rights  based  on  a  higher  law,  it  is  hard 
to  understand  why  only  the  national  government  has  to  respect 
those  rights.   If  you  have  a  natural  or  God-given  or  fundamental 
right  to  engage  in  your  chosen  profession,  for  example,  it  is 
hard  to  see  why  it  is  wrong  for  the  national  government  to 
restrict  that  right  but  permissible  for  a  state  government  to  do 
so . 

Constitutional  scholars  remain  divided  over  the  source  of 
the  unenumerated  rights  recognized  in  the  Ninth  Amendment.   Until 
about  a  generation  ago,  there  was  a  substantial  consensus  that 
those  rights  were  based  on  state  law.   Today,  opinion  is  much 
more  divided;  probably  a  slight  majority  of  those  who  have 
studied  the  question  believe  that  the  Ninth  Amendment  recognizes 
rights  based  on  a  higher  law,  and  that  it  therefore  restricts 
state  governments  as  well  as  the  national  government. 

Constitutional  Text:   The  Due  Process  Clause 

The  Ninth  Amendment  is  not  the  only  textual  basis  for 
protecting  unenumerated  rights.   Courts,  scholars,  and  litigants 
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have  relied  on  several  other  provisions,  the  most  important  of 
which  is  the  Fourteenth  Amendment's  due  process  clause. 

The  Constitution  twice  says  that  government  may  not  deprive 
people  of  liberty  without  due  process  of  law.   Although  the 
Supreme  Court  held  in  1833  that  the  Fifth  Amendment's  due  process 
clause  restricted  only  the  national  government,  after  the  Civil 
War  a  due  process  provision  was  written  into  the  Fourteenth 
Amendment,  where  it  expressly  restricts  state  governments. 

The  words  of  the  due  process  clause  seem  to  give  it  only  a 
procedural  meaning:   If  a  state  is  going  to  take  my  liberty  or 
property,  it  has  to  use  fair  procedures.   Understood  in  that  way, 
the  due  process  clause  would  not  limit  the  substance  of  what 
government  could  do,  but  would  simply  regulate  the  way  it  went 
about  doing  what  it  wanted. 

A  purely  procedural  interpretation  of  the  due  process  clause 
is  particularly  well  suited  to  the  Fourteenth  Amendment.   That 
Amendment  has  three  clauses:   the  privileges  and  immunities 
clause,  the  due  process  clause,  and  a  ban  on  state  actions  that 
deny  the  equal  protection  of  the  laws.   These  could  be  understood 
to  deal  with  the  three  ways  a  government  could  oppress  its 
citizens.   It  could  adopt  oppressive  substantive  laws,  but  the 
privileges  and  immunities  clause  bans  that.   Or,  it  could  use 
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unfair  procedures  to  take  people's  liberty  or  property,  but  the 
due  process  clause  bans  that.   Or,  finally,  it  could  administer 
the  law  unevenly,  oppressing  a  portion  of  the  population,  but  the 
equal  protection  clause  bans  that. 

The  Supreme  Court  gave  a  narrow  interpretation  of  the 
privileges  and  immunities  clause  in  the  Slaughterhouse  Cases 
(1873) .'   As  a  result,  that  clause  could  not  check  oppressive 
substantive  laws.   The  pressure  to  have  some  constitutional 
barrier  to  such  laws,  though,  persisted.   Within  a  generation  of 
the  Slaughterhouse  Cases  the  Supreme  Court  began  to  invoke  the 
due  process  clause  to  protect  unenumerated  fundamental  rights. 
These  so-called  "substantive  due  process"  cases  became  the 
foundation  for  the  Court's  protection  of  an  unenumerated  right  of 
privacy- -even  though,  as  one  scholar  has  said,  the  term 
"substantive  due  process"  is  "a  contradiction  in  terms- -sort  of 
like  'green  pastel  redness.'"" 

In  fact,  however,  the  notion  of  substantive  due  process  has 
deep  roots  in  Anglo-American  law.   The  term  usually  is  traced  to 


'       83  U.S.   (16  Wall. )  36  (1873) . 

"   John  Hart  Ely,  Democracy  and  Distrust  (Cambridge: 
Harvard  University  Press,  1980),  p.  18. 
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the  Magna  Carta  of  1215,  which  barred  the  King  from  acting 
without  "process  of  law."   Over  the  centuries  the  term  due 
process  began  to  refer  to  a  requirement  that  governments  avoid 
arbitrary  actions.   Before  the  Civil  War,  one  state  court  had 
held  government  regulation  of  business- -a  ban  on  use  or 
possession  of  liquor,  for  example- -to  violate  the  state's  due 
process  clause.   In  the  notorious  Dred  Scott  case,  the  United 
States  Supreme  Court  said  that  a  congressional  statute  banning 
slavery  in  federal  territories  would  violate  the  Fifth 
Amendment's  due  process  clause. 

By  1868,  when  the  Fourteenth  Amendment  was  adopted,  the 
notion  that  governments  could  not  act  arbitrarily  was  universally 
accepted,  and  it  was  not  a  distortion  of  the  era's  legal  language 
to  say  that  the  due  process  clause  banned  arbitrary  action.   Of 
course,  saying  that  the  due  process  clause  bans  arbitrary  action 
does  not  tell  us  what  actions  are  arbitrary  and  therefore 
unconstitutional.   It  does,  however,  provide  additional  textual 
support  for  the  proposition  that  the  Constitution  protects 
unenumerated  rights. 

Constitutional  Text:   The  Equal  Protection  Clause 
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A  final  argument  for  treating  abortion  as  a  constitutional 
issue  emphasizes  equality  and  the  equal  protection  clause  of  the 
Fourteenth  Amendment.   Without  a  right  to  choose,  burdens  are 
imposed  on  women,  but  in  our  society  we  almost  never  impose 
similar  burdens  on  men.   Since  the  early  1970s  the  Supreme  Court 
has  been  developing  a  constitutional  law  of  gender  equality. 
Under  that  law,  states  must  apply  the  same  rules  to  men  and  women 
unless  they  can  show  that  different  rules  "serve  important 
government  purposes  and  [are]  .   .   .  substantially  related  to 
achievement  of  those  objectives."^ 

If  laws  restricting  the  availability  of  abortions  are 
treated  as  forms  of  gender  discrimination,  would  they  satisfy  the 
Court's  requirements?   Of  course,  no  one  questions  that 
preserving  human  life  is  an  important  government  purpose.   That, 
however,  is  not  really  the  question.   Rather,  the  question  is 
whether  there  is  an  important  government  purpose  in  imposing 
burdens  associated  with  restrictive  abortion  laws  on  women  but 
not  imposing  burdens  on  men  in  similar  situations.   In 


^   Craig  v.  Boren,  429  U.S.  190  (1976).   In  the  jargon  of 
constitutional  law,  laws  classifying  on  the  basis  of  gender  must 
survive  "intermediate  scrutiny." 
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particular,  is  there  an  important  government  purpose  in 
restricting  the  availability  of  abortions- -described  for  these 
purposes  as  "coerced  continuation  of  pregnancy" - -but  not  coercing 
men  (and  women)  to  donate  their  organs  when  that  would  save 
another  person's  life? 

The  argument  for  treating  abortion  as  a  constitutional  issue 
takes  the  answer  to  be,  "No."   Most  scholars  who  have  addressed 
the  question  agree,  but  some  argue  that  the  law  in  fact  does 
treat  men  and  women  equally.   They  note  that  traditionally 
American  draft  laws  have  coerced  men  into  serving  in  the  military 
while  exempting  women.   The  draft  thus  serves  as  an  example  for 
the  proposition  that  men  as  well  as  women  are  coerced  into 
risking  their  lives  in  the  service  of  some  public  goal. 

Law  professor  Cass  Sunstein  has  responded  to  these 
arguments,  in  support  of  the  equality  argument  against 
restrictive  abortion  laws.'   For  Sunstein,  the  courts  give 
intermediate  scrutiny  to  laws  discriminating  against  women  to 
ensure  that  the  laws  do  not  perpetuate  what  the  Court  has  called 


'   Cass  Sunstein,  "Neutrality  in  Constitutional  Law  (with 
Special  Reference  to  Pornography,  Abortion,  and  Surrogacy) , " 
Columbia  Law  Review  92  (1992)  :   1. 
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"archaic  and  overbroad  generalizations"  about  women  and  men. 
But,  Sunstein  argues,  when  we  look  at  the  gender-discriminatory 
draft  law  together  with  restrictive  abortion  laws,  we  see  the  law 
being  used  precisely  to  reaffirm  traditional,  stereotypical  views 
about  the  appropriate  roles  of  women- -as  mothers- -and  men- -as 
fighters . 

Further,  Sunstein  argues,  the  argument  comparing  restrictive 
abortion  laws  and  coerced  organ  donations  is  more  complex.   The 
Supreme  Court's  intermediate  scrutiny  not  only  requires  that  a 
law's  distinctions  between  men  and  women  serve  an  important 
government  goal,  but  also  that  the  distinctions  are 
"substantially  related  to  achievement  of  those  goals."   Taking 
the  goal  to  be  preserving  human  life,  Sunstein  argues  that 
restrictive  abortion  laws  in  fact  do  rather  little  to  "achieve" 
or  promote  that  goal.   True,  restrictive  abortion  laws  may  reduce 
the  number  of  legal  abortions  performed,  but  they  may  have 
relatively  little  effect  on  the  total  number  of  abortions 
performed.   And,  because  illegal  abortions  are  performed  under 
circumstances  that  pose  greater  risks  to  the  women,  the  total 
number  of  lives  lost  (counting  fetuses  as  human)  may  be  grs^Cgr 
if  the  abortion  laws  are  restrictive  than  if  they  are  not. 
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Unenumerated  Rights:   The  Early  Precedents 

Except  for  the  period  between  1937  and  1965,  the  Supreme 
Court  has  consistently  stated  that  there  are  unenumerated 
constitutional  rights,  and  it  sometimes  enforced  them.   In  1798, 
within  a  decade  of  the  Constitution's  adoption,  one  Supreme  Court 
justice  explicitly  stated  that  the  Court  should  invalidate  laws 
that  violate  "certain  vital  principles  in  our  free  republican 
governments"  (Justice  Samuel  Chase,  in  Calder  v.  Bull .  1798)  . '' 
For  Chase,  those  principles  limited  legislative  power,  whether  or 
not  they  were  stated  in  the  Constitution.   His  examples  were 
statutes  that  punished  citizens'  for  innocent  actions,  made  a 
person  a  judge  in  his  own  cause,  or  took  property  from  one  person 
and  gave  it  to  another.   "It  is  against  all  reason  and  justice," 
according  to  Chase,  "for  a  people  to  entrust  a  legislature  with 
such  powers;  and  therefore,  it  cannot  be  presumed  that  they  have 
done  it . " 

A  little  more  than  a  decade  later.  Chief  Justice  John 
Marshall  justified  a  Court  decision  invalidating  a  state 
legislature's  attempt  to  rescind  land  grants  by  invoking  "general 


3  U.S.  (3  Dall.)  386  (179J 
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principles  which  are  common  to  our  free  institutions"  (Fletcher 
V.  Peck.  1810)  .' 

These  early  hints  of  a  natural  law  Constitution  with 
judicially  enforceable  unenumerated  rights  show  that  early 
justices  were  not  averse  to  invoking  unenumerated  rights.   They 
are  not  strong  precedents,  though.   Justice  Chase  actually  voted 
to  uphold  the  challenged  statute  in  Calder .   Most  of  his  examples 
could  be  unconstitutional  because  they  violated  enumerated 
rights:   procedural  due  process  for  the  "judge  in  his  own  case" 
statute,  the  clause  prohibiting  a  legislature  from  taking 
property  for  public  use  without  just  compensation  in  the  "take 
from  A  to  give  to  B"  statute.   Chief  Justice  Marshall  found  the 
land  grant  statute  unconstitutional  because  it  violated  the 
provision  barring  statutes  from  impairing  the  obligation  of 
contracts  (the  contract  between  the  legislature  and  the  bribers) . 
Still,  something  seems  to  be  wrong  with  those  statutes,  unless 
there  is  a  decent  police  power  justification  for  them,  but 
nothing  in  the  Constitution  seems  to  acknowledge  rights  the 
statutes  violate. 


'   10  U.S.  (6  Cranch)  87  (1810) . 
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Responding  to  a  period  in  which  the  Court  limited 
legislative  authority  to  regulate  economic  affairs,  the  Supreme 
court  in  1937  officially  repudiated  the  proposition  that  the  due 
process  clause  authorized  the  courts  to  enforce  unenumerated 
constitutional  rights.   Only  a  few  years  later,  however,  the 
language  of  fundamental  rights  cropped  up  again.   In  1942  the 
Supreme  Court  considered  the  constitutionality  of  an  Oklahoma 
statute  permitting  the  state  to  sterilize  "habitual  criminals," 
which  the  statute  defined  as  those  who  had  committed  three 
"felonies  involving  moral  turpitude"  (Skinner  v.  Oklahoma. 
1942).'   Justice  William  O.  Douglas  wrote  the  Court's  opinion 
invalidating  the  statute.   He  wrote  that  the  statute  dealt  with 
"one  of  the  basic  civil  rights  of  man.   Marriage  and  procreation 
are  fundamental  to  the  very  existence  of  the  race."   Instead  of 
finding  the  statute  unconstitutional  because  it  restricted 
fundamental  rights,  though,  the  Court  relied  on  the  Fourteenth 
Amendment's  equal  protection  clause.   The  Oklahoma  statute 
excluded  violations  of  the  prohibition  laws  and  embezzlement  from 
the  definition  of  "felonies  involving  moral  turpitude."   And, 
according  to  Justice  Douglas,  "strict  scrutiny  of  the 


316  U.S.  535  (1942) 
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classification  which  a  State  makes  in  a  sterilization  law  is 
essential,  lest  unwittingly,  or  otherwise,  invidious 
discriminations  are  made  against  groups.   .   .   ." 

Justice  Douglas's  opinion  in  Skinner  once  again  showed  the 
Court  willing  to  identify  certain  rights  as  fundamental.   The 
Court  continued  to  identify  unenumerated  fundamental  rights.   In 
a  series  of  decisions  in  the  1950s,  for  example,  the  Court  held 
that  people  had  a  fundamental  right  of  access  to  the  courts.^" 
As  a  result,  statutes  that  made  it  impossible  for  poor  people  to 
exercise  that  right--by  imposing  a  fee  they  could  not  afford-- 
could  not  survive  the  strict  scrutiny  given  to  statutes  that 
provided  access  to  the  courts  to  one  group- -the  well-to-do- -and 
denied  it  to  the  poor.   Thus,  even  as  the  Court's  official  theory 
rejected  any  claim  that  it  could  directly  enforce  fundamental 
rights,  the  Court  continued  to  do  so  indirectly. 

Identifying  Unenumerated  Rights:   Tradition 


-=   Griffin  v.  Illinois,  351  U.S.  12  (1956);  Douglas  v. 
California,  372  U.S.  353  (1963)  . 
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Running  underneath  Supreme  Court  decisions  invalidating 
statutes  because  they  violate  enumerated  constitutional  rights, 
there  has  been  a  subterranean  stream  acknowledging  that  the 
courts  could,  and  sometimes  would,  invalidate  statutes  because 
they  violate  unenumerated  rights.   What,  though,  are  those 
rights? 

Courts  and  scholars  have  relied  on  several  general  sources 
for  identifying  unenumerated  or  fundamental  rights.   Here  I 
address  two:   tradition  and  precedent .  ^^ 

The  argument  for  relying  on  tradition  to  identify 
fundamental  rights  is  straightforward:   The  fact  that  for  a  long 
time  we  as  a  people  have  not  let  our  government  regulate  some 
activity  indicates  that  we  believe  we  have  a  fundamental  right  to 
engage  in  it.   That  simple  statement  conceals  one  major 
difficulty  in  invoking  tradition  against  statutes  restricting  the 
availability  of  abortion.   A  tradition-based  argument  could  not 
possibly  justify  the  courts  in  striking  down  legislation,  like 
laws  restricting  the  availability  of  abortions,  that  have  been  on 
the  statute  books  for  a  long  time.   At  most,  the  argument 


^^   I  discuss  a  third- -natural  justice  or  philosophy- -in 

Constitutional  Issues: Abcrtign. 
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justifies  invalidating  new  laws,  or  laws  that  only  one  or  two 
cities  or  states  have  adopted.   In  Roe  v.  Wade,  the  dissents  by 
Justices  Rehnquist  and  White  pointed  out  how  widespread  and  long- 
standing abortion  laws  were.   They  believed  that  this  was  enough 
to  show  that  the  Court's  decision  could  not  be  justified  by 
invoking  a  fundamental  right  founded  in  tradition. 

As  judges  and  scholars  have  worked  out  the  argument  for 
identifying  fundamental  rights  through  tradition,  the  response 
offered  by  Justices  Rehnquist  and  White  has  turned  out  to  be 
weaker  than  they  thought.   The  difficulty  lies  in  what  has  come 
to  be  called  the  level  of  generality  problem.   Everything  turns 
on  how  specifically  or  abstractly  we  define  the  right  claimed  to 
be  fundamental.   If  the  right  is  "the  right  to  choose  to  have  an 
abortion"--a  relatively  specific  right--then  a  tradition-based 
analysis  will  lead  to  the  conclusion  that  the  right  is  not 
fundamental.   But,  if  the  right  is  "privacy"  or  "the  right  to 
make  basic  decisions  central  to  a  woman's  life"--more  general 
rights- -perhaps  a  tradition-based  analysis  will  lead  to  the 
conclusion  that  the  right  is  fundamental.   How,  then,  do  we 
decide  on  what  level  of  generality  to  specify  the  claimed  right? 

Justice  Scalia  suggested  one  answer:   Choose  "the  most 
specific  level  at  which  a  relevant  tradition  protecting,  or 
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denying  protection  to,  the  asserted  right  can  be  identified" 
(Michael  H.  v.  Gerald  P..  1989).'--   This  solves  the  problem  where 
the  person  asserting  the  right  is  challenging  widely  adopted  laws 
on  the  ground  that  they  violate  tradition,  as  in  the  abortion 
context . 

The  so-called  "right  to  die"  controversy,  renewed  by  recent 
appellate  court  decisions,  helps  identify  one  problem  with 
Justice  Scalia's  proposal.   Suppose  we  know  that  someone,  who  has 
been  fully  informed  about  her  medical  condition,  decides  that  all 
things  considered,  she  would  prefer  to  end  her  life  now  rather 
than  endure  what  she  expects  to  be  an  excruciating  period  of 
decline  and  dying.   She  therefore  directs  that,  when  she  loses 
consciousness,  she  wants  to  be  denied  the  nutrition  that  would 
keep  her  "alive."   If  the  hospital  asks  a  state  court  what  it  is 
legally  allowed  to  do,  what  is  the  answer?   The  state  might  take 
the  position  that  denying  the  patient  nutrition  amounts  to 
allowing  her  to  commit  suicide,  contrary  to  state  law.   The 
patient  claims  that  she  has  a  constitutionally  protected  right 
based  on  tradition,  to  determine  the  course  of  her  own  medical 
treatment  where  matters  of  life  and  death  are  at  stake.   The 


491  U.S.  110  (1989; 
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state  responds  that  she  has  no  constitutionally  protected  right 
to  commit  suicide.   Which  tradition  is  more  specific,  the  one 
denying  protection  to  all  forms  of  suicide,  the  one  protecting 
patient  choice  in  all  matters  of  medical  care,  or  the  one 
protecting  patient  choice  in  the  narrow  circumstances  presented 
here?   It  is  not  at  all  clear  how  to  answer  that  question  within 
Justice  Scalia's  framework. 

Even  more,  consider  the  person  challenging  a  novel  form  of 
regulation,  such  as  a  ban  on  extended  families  in  areas  zoned  for 
single  families.   The  challenger  might  say  that,  because  there  is 
no  tradition  denying  protection  to  the  underlying  activity  of 
living  in  an  extended  family,  we  must  move  to  a  higher  level  of 
abstraction,  such  as  the  right  to  live  with  your  family  as  you 
define  it.   That  right  is  protected  by  tradition,  and  so  the 
zoning  ordinance  should  be  unconstitutional. 

Those  who  defend  the  ordinance  will  reply,  however,  that  the 
challenger  has  wrongly  identified  the  underlying  activity.   It  is 
not  "living  in  an  extended  family,"  but  "having  living 
arrangements  that  cause  the  kinds  of  social  problems  to  which  the 
zoning  ordinance  responds."   That  activity  includes  vagrancy  and 
other  activities  that  governments  have  traditionally  regulated. 
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As  a  result,  there  xs.   a  tradition  of  denying  protection  to  the 
activity. 

As  two  critics  have  put  it,  "there  is  no  universal  metric  of 
specificity  against  which  to  measure  an  asserted  right. "-^   The 
difficulty  with  Justice  Scalia's  suggested  solution  to  the  level 
of  generality  problem  is  that  it  shifts  the  focus  of  concern,  and 
does  so  in  a  one-sided  way.   Instead  of  worrying  about  specifying 
the  right  at  the  proper  level  of  generality,  we  now  have  to  worry 
about  specifying  the  underlying  activity  at  the  proper  level  of 
generality.   No  matter  what  the  activity,  there  will  always  be  a 
way  of  specifying  it  so  that  we  can  locate  a  tradition  denying 
protection  to  it.   Justice  Scalia's  solution  to  the  level  of 
generality  problem  is  therefore  a  prescription  for  affirming  all 
government  regulations  against  claims  that  they  violate 
tradition-based  fundamental  rights.   As  such,  it  moves  outside 
the  boundary  of  the  effort  to  determine  a  method  of  identifying 
unenumerated  fundamental  rights  protected  against  government 
regulation. 


-^   Laurence  Tribe  &  Michael  Dorf,  On  Reading  the 
Constitution  (Cambridge:   Harvard  University  Press,  1991),  p.  9? 
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At  present,  there  appears  to  be  no  solution  to  the  level  of 
generality  problem  in  sight.   If  judges  are  to  rely  on  tradition 
as  a  basis  for  invalidating  widely  adopted  laws,  they  will  have 
to  defend  their  specification  of  the  relevant  tradition  by 
referring  to  some  other  sources  such  as  precedent. 

Identifying  Unenumerated  Rights:   The  Court's  Decisions 

One  solution  to  the  problem  of  identifying  "the  traditions 
of  the  people"  lies  in  looking  to  the  decisions  governments  have 
actually  made.   Statutes  endorsed  by  the  people's  representatives 
are  only  one  set  of  such  decisions.   Another  are  the  decisions  by 
the  courts  themselves.   Perhaps,  by  examining  the  limits  the 
courts  have  placed  on  government,  we  can  identify  fundamental 
rights  that  underlie  or  justify  the  courts'  decisions. 

Justice  William  0.  Douglas  provided  the  best  example  of  this 
approach  in  his  opinion  for  the  Court  in  Griswold  v.  Connecticut 
(1965).^'*   There  the  Court  held  unconstitutional  a  state  statute 
making  it  a  crime  to  use  contraceptives.   Examining  the  Court's 
prior  decisions,  Justice  Douglas  identified  several  in  which  the 


'"   381  U.S.  479  (1965)  . 


85 


24 

Court  had  protected  rights  that  were  not  specifically  enumerated. 
He  relied  on  cases  from  the  era  of  substantive  due  process 
protecting  parents'  rights  to  send  their  children  to  private 
schools.   He  also  noted  that  the  Court  had  given  constitutional 
protection  to  a  right  of  association,  barring  a  state  from 
forcing  the  National  Association  for  the  Advancement  of  Colored 
People  to  disclose  its  membership  lists.   The  right  of 
association  may  be  related  to  rights  of  free  expression,  but  it 
is  not  specifically  enumerated. 

According  to  Douglas,  these  opinions  showed  that  the  Court 
was  willing  to  protect  unenumerated  rights  that  were  somehow 
related  to  enumerated  ones.   He  used  the  widely  criticized 
metaphor  that  "specific  guarantees  in  the  Bill  of  Rights  have 
penumbras,  formed  by  emanations  from  those  guarantees  that  help 
give  them  life  and  substance."   Probably  a  better  way  to 
understand  Douglas's  argument  is  that  specific  guarantees  were 
inserted  into  the  Constitution  because  of  the  f ramers '  concerns 
about  particular  kinds  of  government  oppression.   When  the  same 
concerns  were  triggered  by  government  acts  not  specifically 
covered  by  the  guarantees,  the  courts  should  still  be  ready  to 
hold  them  unconstitutional. 
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What,  then,  were  the  concerns  underlying  the  specific 
constitutional  guarantees?   Douglas  argued  that  the  concerns 
could  be  described  as  an  interest  in  privacy.   As  he  put  it, 
"Would  we  allow  the  police  to  search  the  sacred  precincts  of 
marital  bedrooms  for  telltale  signs  of  the  use  of  contraceptives? 
The  very  idea  is  repulsive  to  the  notions  of  privacy  surrounding 
the  marriage  relationship." 

The  idea  of  privacy  in  Griswold  might  have  been  confined  to 
a  concept  of  secrecy  or  informational  privacy.   In  a  separate 
opinion  in  Doe  v.  Bolton.  Justice  Douglas  extended  the  argument 
by  drawing  on  additional  cases.   He  relied  on  classic  free  speech 
cases  to  support  the  proposition  that  "liberty"  included  "the 
autonomous  control  over  the  development  and  expression  of  one's 
intellect,  interests,  tastes,  and  personality."   He  relied  on 
Griswold  to  show  that  it  included  "freedom  of  choice  in  the  basic 
decisions  of  one's  like  respecting  marriage,  divorce, 
procreation,  contraception,  and  the  education  and  upbringing  of 
children."   And,  finally,  he  relied  on  Skinner  and  cases  striking 
laws  aimed  at  vagrants  to  show  that  it  included  "the  freedom  to 
care  for  one's  health  and  person,  freedom  from  bodily  restraint 
or  compulsion,  freedom  to  walk,  stroll,  or  loaf." 
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These  interests  might  be  described  as  interests  in 
decisional  autonomy- -the  right  of  each  person  to  make  decisions 
important  to  his  or  her  life- -rather  than  informational  privacy. 
The  Court's  decisions,  Douglas  argued,  established  that  the 
Constitution  barred  states  from  infringing  on  decisional 
autonomy.   He  agreed  with  the  majority  in  Roe  v .  Wade  that  the 
interest  in  decisional  autonomy  was  "broad  enough  to  encompass  a 
woman's  decision  whether  or  not  to  terminate  her  pregnancy." 

Douglas's  approach  is  vulnerable  to  criticisms,  but  these 
generally  go  to  difficulties  in  identifying  the  scope  of  the 
unenumerated  rights  by  those  who  use  Douglas's  method.   The 
criticisms  do  not  substantially  impair  the  conclusion  that  the 
courts  can  enforce  unenumerated  rights,  and  therefore  do  not 
undermine  the  conclusion  that  abortion  is  properly  treated  as  a 
constitutional  rather  than  a  purely  political  issue. 

Conclusion 

As  I  indicated  at  the  outset  of  this  statement,  my  point  in 
these  comments  is  not  to  show  that  the  Supreme  Court  correctly 
assessed  the  competing  interests  of  women,  unborn  children  (or 
fetuses) ,  and  state  legislatures  in  devising  the  rules  it  invoked 
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in  Roe  and  Casey.  ^^   Rather,  I  have  tried  to  show  that  it  was 
well  within  traditional  notions  of  proper  judicial  activity  to 
treat  abortion  as  a  constitutional  issue  rather,  as  I  have  said, 
than  as  an  issue  to  be  left  entirely  to  the  political  process  for 
resolution.   In  the  long  run,  I  believe,  understanding  that 
abortion  is  properly  treated  as  a  constitutional  issue  may  be 
more  important  than  accepting  any  particular  resolution  of 
questions  about  the  constitutionality  of  one  or  another 
restriction  on  the  availability  of  abortion. 


-^   I  should  note  for  the  Committee  that  as  a  law  clerk  to 
Justice  Thurgood  Marshall  in  1972-73,  I  drafted  a  letter  from 
Justice  Marshall  to  Justice  Harry  Blackmun  in  Rne  v.  Wade  that 
some  have  asserted  was  particularly  influential  in  leading 
Justice  Blackmun  to  distinguish  the  permissible  scope  of 
regulations  in  the  first,  second,  and  third  trimesters. 
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Mr.  Canady.  Professor  Kmiec. 

STATEMENT  OF  DOUGLAS  W.  KMIEC,  PROFESSOR  OF 
CONSTITUTIONAL  LAW,  UNIVERSITY  OF  NOTRE  DAME, 
AND  STRAUS  DISTINGUISHED  VISITING  PROFESSOR, 
PEPPERDINE  UNIVERSITY 

Mr.  Kmiec.  Mr.  Chairman  and  members  of  the  subcommittee,  I 
am  pleased  to  respond  to  your  request  to  address  the  scope  and  ori- 
gin of  Roe,  and  while  I  do  not  intend  to  dwell  upon  the  Partial- 
Birth  Abortion  Ban  Act  of  1995,  the  ill-conceived  veto  of  that  meas- 
ure is  hardly  unrelated  to  the  scope  of  Roe,  and  therefore  it  is  a 
logical  place  to  begin. 

Following  that  I  intend  to  briefly  outline  how  abortion  injures 
our  law  and  culture  well  beyond  the  killing  of  the  unborn  and  par- 
tially born  children.  And  this  hearing  is  also  an  opportunity  to  dis- 
cuss, I  believe  for  the  first  time,  the  Supreme  Court's  memoranda 
relating  to  the  drafting  of  Roe  v.  Wade.  These  memoranda  were 
made  public  by  Thurgood  Marshall,  and  they  illustrate  how  in  Jus- 
tice Blackmun's  own  admission  the  holding  in  Roe  is  more  arbi- 
trary preference  than  constitutional  interpretation. 

Finally,  in  looking  beyond  the  judicial  usurpation  and  Presi- 
dential deception,  I  would  like  to  explore  what  avenues  are  open 
to  Congress  to  protect  human  life. 

Now  it  has  been  mentioned  here  this  afternoon  that  when  Presi- 
dent Clinton  vetoed  the  Partial-Birth  Abortion  Ban  Act  of  1995,  he 
proclaimed  that  his  decision  to  continue  the  brutal  taking  of  life  by 
the  suctioning  out  of  the  brain  of  the  late-term  partially  corn  child 
was  not  about  politics.  The  President  claimed  he  was  constitu- 
tionally obligated  to  veto  this  measure  because  of  the  absence  of  a 
health  exception,  and  he  surrounded  himself  with  a  number  of 
women  who  had  tragically  complicated  pregnancies. 

Like  so  much  of  the  President's  abortion  rhetoric,  this  was  a  dis- 
honest display.  The  President  later  admitted,  and  I  quote,  that  the 
bill  he  just  rejected  "did  not  cover  the  procedures"  undergone  by 
the  women  that  he  had  with  him.  And  it  is  not  surprising  that  it 
did  not  cover  those  procedures  because  the  President  was  wrong, 
as  a  matter  of  fact,  to  veto  the  act.  A  procedure  that  takes  3  days 
to  accomplish  cannot  in  any  true  or  meaningful  sense  be  said  to  ad- 
dress a  woman's  emergency  medical  health  needs. 

The  President  was  also  wrong  to  veto  the  act  as  a  matter  of  law. 
As  awful  as  Roe  and  Casey  are,  it  is  important  to  understand  that 
what  was  created  there  was  not  an  unlimited  right  to  kill,  but  a 
right  to  terminate  a  pregnancy.  And  under  the  late-term  cir- 
cumstances of  the  Partial-Birth  Abortion  Ban  Act,  it  is  possible  to 
terminate  a  pregnancy  without  necessarily  killing  an  unborn  child. 
And  of  course,  as  everyone  knows,  and  as  the  President  knew,  even 
if  the  safe  and  if  not  safer  procedures  of  cesarean  section  or  induc- 
tion to  deliver  an  unborn  child  were  not  sufficient  to  satisfy  the 
Court's  abortion  decrees,  the  act  left  undisturbed  a  wide  range  of 
other  abortion  procedures. 

Now  the  President  claims  a  desire  for  abortions  to  be  "safe  and 
rare."  Partial-birth  abortions  fulfill  neither  of  those  qualities.  The 
President  was  right  about  one  thing:  The  ban  of  partial-birth  abor- 
tions should  not  nave  been  made  a  political  issue.  This  could  have 
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been  one  time  when  pro-life  and  pro-choice  sides  could  have  said, 
enough,  this  practice  is  brutal,  threatening  to  mother  and  child 
alike,  and  deserves  to  be  stopped.  President  Clinton  was  given  his 
choice,  and  given  the  freedom  to  choose,  he  chose  the  culture  of 
death. 

Now,  in  light  of  the  President's  mistaken  veto,  I  think  the  Con- 
gress needs  to  reexamine  seriously  the  nature  of  this  issue.  Despite 
all  manner  of  euphemism,  abortion  kills.  It  takes  the  life  of  unborn 
children.  But  it  does  more  than  that.  It  coarsens  the  American  life 
and  heart.  It  invites  male  irresponsibility  and  skyrocketing  rates  of 
illegitimacy.  It  demeans  women.  Abortion  invokes  rights  when  duty 
and  responsibility  are  essential  to  the  formation  of  community  and 
the  relationship  of  men  and  women  as  husband  and  wife  and  par- 
ent and  child. 

Abortion  undermines  all  life,  not  just  unborn  life.  We  have  pres- 
ently seen  in  the  second  and  ninth  circuits  the  spurious  claim  that 
there  is  an  assisted  right  of  suicide  based  directly  upon  Roe  and 
Casey.  Like  Roe  and  Casey,  the  claimed  assisted  right  of  suicide 
targets  the  most  vulnerable  in  our  society:  the  elderly,  the  disabled, 
and  the  poor. 

Abortion  violates  the  conscience  of  women.  The  President  said 
when  he  vetoed  the  partial-birth  abortion  ban  that  abortion  ought 
to  be  between  a  woman  and  her  conscience.  Well,  if  the  President 
bothered  to  ask,  or  look  at  empirical  research  about  what  a  wom- 
an's conscience  tells  her  following  an  abortion,  he  would  have  dis- 
covered uniformly  a  profound  feeling  of  guilt  and  dismay.  Even  the 
National  Abortion  Federation  has  published  the  comment  that 
women  who  have  undergone  abortions  report  anger  in  not  receiving 
accurate  information,  resentment  as  being  manipulated  by  others, 
and  depression  fostering  the  increased  use  of  alcohol,  drugs  and 
even  the  contemplation  of  suicide. 

I  noticed  the  chairman  asked  Dr.  Green  earlier  about  the  Dec- 
laration of  Independence.  That  is  another  thing  that  really  cannot 
be  overlooked  here.  Abortion  mocks  the  first  principles  of  our  Grov- 
ernment.  If  it  is  true  as  a  matter  of  simple  description  that  an  un- 
born person  is  a  human  person,  and  I  know  of  no  scientist  who  de- 
nies that,  and  if  it  is  also  true  that  the  preservation  of  human  life 
is  a  predicate  of  our  Republic,  which  is  a  truth  that  "we  hold  self- 
evident,"  then  abortion,  which  takes  the  life  of  a  human  person,  is 
by  definition  not  a  private  matter,  an  intimate  and  personal  choice 
as  the  Court  might  call  it,  but  a  threat  to  public  peace  and  the  con- 
tinuation of  the  good  order  of  this  Republic. 

Abortion  is  a  distortion  of  our  law,  and  I  mean  not  just  a  distor- 
tion of  the  14th  amendment  law  upon  which  the  abortion  right  is 
claimed,  but  also  its  ripple  effects.  This  Congress  and  the  courts 
have  had  to  create  special  first  amendment  jurisprudence  for  abor- 
tion protests,  the  special  case  of  abortion  protests. 

Our  foreign  policy  has  been  distorted.  As  the  abortion  ethic  has 
sought  to  be  exported  from  the  United  States,  there  has  been  a  fur- 
ther aggravation  of  Federal-State  relations  as  Federal  moneys  are 
conditioned  on  the  provision  of  abortion. 

How  did  all  this  come  about?  How  does  this  decision  get  decided? 
Thanks  to  the  donation  of  Justice  Thurgood  Marshall's  papers  to 
the  Library  of  Congress,  we  can  now  take  an  inside  look  at  the  in- 
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temal  memoranda  of  the  justices  during  1971  and  1973  on  exactly 
how  this  controversial  Roe  case  came  about. 

I  have  examined  these  documents  in  detail,  and  they  disclose  the 
following:  Fundamentally,  they  disclose  that  Roe  is  a  decision 
reached  without  any  type  of  legal  authority.  None  of  the  Justices 
claim  in  their  internal  memoranda  that  there  is  a  specific  textual 
guarantee  of  abortion  to  be  found  anywhere  in  the  Constitution.  So, 
too,  the  internal  drafts  acknowledge  that  the  abortion  claim  has  no 
legitimacy  within  the  background  principles  of  common  law  out  of 
which  our  American  experience  emerged. 

In  1868,  when  the  14th  amendment  was  adopted,  in  most  every 
State  and  territory  there  were  statutory  prohibitions  criminalizing 
abortion. 

The  Court's  drafts  also  reveal  that  the  decision  was  not  being 
guided  by  ancient  precepts  of  medical  ethics.  Even  something  as 
old  as  the  Hippocratic  Oath,  which  directly  admonishes  medical 
personnel  not  to  involve  themselves  in  abortion,  is  disregarded  with 
very  specious  reasoning. 

So  what  does  guide  the  Court?  I  see  my  time  is  nearing  the  end, 
so  let  me  try  to  summarize  this.  What  the  Court — we  often  associ- 
ate Roe  V.  Wade  with  its  author  Justice  Blackmun,  but  as  it  turns 
out,  the  principal  lobbyist — and  I  use  that  word  intentionally — the 
principal  lobbyist  inside  the  Court  was  Justice  William  O.  Douglas, 
who  clearly  saw  the  abortion  case  as  the  extension  of  contraception. 
It  was  for  Justice  Douglas  an  opportunity  to  extend  Griswold  v. 
Connecticut  and  to  confirm  basically  his  judgment  there. 

This  was  not  the  initial  read  of  the  Court  as  a  whole.  In  fact,  the 
Court  was  so  confused  after  the  first  argument  in  Roe  and  Doe  that 
Chief  Justice  Burger's  memoranda  record  that  this  was  one  of  the 
few  occasions  when  he  couldn't  even  count  the  votes.  It  wasn't  even 
clear  who  was  in  the  majority  and  who  was  in  the  dissent. 

After  Roe  and  Doe  were  reargued,  the  Court  did  reach  a  consen- 
sus, but,  Mr.  Chairman,  it  is  very  important  to  listen  to  the  words 
of  the  consensus  they  reached.  The  consensus  was  as  follows:  "An 
abortion  may  be  performed  by  a  licensed  physician  within  a  limited 
time  after  conception."  This  is  not  abortion  on  demand  to  the  mo- 
ment of  birth.  This  was  a  very  closely  worded,  narrowly  worded, 
claim,  and  that  consensus  was  reached  only  after  reargument. 

I  have  already  indicated  that  none  of  the  memoranda  include  dis- 
cussion of  constitutional  text,  include  discussion  of  the  common 
law,  include  discussion  of  principles  of  federalism,  include  discus- 
sion of  medical  ethics.  So  how  was  this  decision  reached?  Well,  here 
Justice  Blackmun  was  candid,  and  let  me  quote  him  directly.  He 
writes  in  the  presentation  of  his  near  final  draft  that,  "you  will  ob- 
serve that  I  have  concluded  that  the  end  of  the  first  trimester  is 
critical.  This  is  arbitrary,  but  perhaps  any  other  selected  point  is 
equally  arbitrary." 

Well  if  it  is  purely  arbitrary,  if  it  is  a  matter  of  a  policy  choice 
and  not  constitutional  interpretation  or  judgement,  what  are  these 
people  doing  setting  aside  the  statutes  of  the  elected  representa- 
tives of  the  people  in  their  several  States? 

One  other  thing  you  might  note,  Mr.  Chairman,  in  Justice 
Blackmun's  presentation  of  his  near  final  draft,  he  explained  to  the 
other  Justices  why  he  selected  that  arbitrary  point.  His  answer: 
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Largely  for  marketing  reasons,  and  I  quote  again  directly:  "I  se- 
lected the  earlier  point  because  I  felt  it  would  be  more  easily  ac- 
cepted by  us  and  others." 

Now  ultimately  in  the  final  draft  of  the  opinion,  perhaps  because 
of  Professor  Tushnet's  service  as  a  law  clerk  at  the  time,  the  line 
was  changed  from  the  first  trimester  to  viability.  The  viability  line 
was  admitted  to  have  no  constitutional  significance,  but  as  best  as 
I  can  tell,  the  reasoning  of  the  Supreme  Court  of  the  United  States, 
or  at  least  the  majority  of  its  members  on  this  occasion,  was  why 
don't  we  go  for  broke?  Why  don't  we  make  it  as  easy  as  possible 
for  young  women  especially  to  have  convenient  access  to  abortion? 

The  last  thing  that  the  Court  did  before  it  announced  its  opinion 
was  for  Justice  Blackmun  to  personally  draft  an  8-page  press  re- 
lease. I  suppose  that  shouldn't  surprise  us.  If  the  Court  undertakes 
a  legislative  function,  a  policy  function,  if  the  Court  is  no  longer  in- 
terpreting the  Constitution  or  the  first  principles  of  our  Govern- 
ment, then  it  needs  a  spin  master  like  every  other  policymaker  to 
make  sure  that  the  proper  spin  is  given  to  the  opinion.  As  Profes- 
sor Glendon  has  indicated,  the  spin  on  this  opinion  is  that  it  is 
frightfully  misunderstood,  and  the  constitutional  spin  on  this  opin- 
ion is  that  it  is  frightfully  illegitimate. 

I  do  not  know,  Mr.  Chairman,  if  the  President's  grievous  error 
compounding  that  of  the  Court  can  be  overridden.  I  know  only  that 
the  people  in  this  case  have  been  overridden  by  its  Court  and  now 
by  its  Executive  illegitimately  and  without  legal  authority. 

Thank  you. 

Mr.  Canady.  Thank  you,  Professor. 

[The  prepared  statement  of  Mr.  Kmiec  follows:] 
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Prepared  Statement  of  Douglas  W.  Kmiec,  Professor  of  Constitutional  Law, 
University  of  Notre  Dame,  and  Straus  Distinguished  Visiting  Professor, 
Pepperdine  University 

Mr.  Chairman,  members  of  the  subcommittee,  I  am  pleased  to 
respond  to  your  request  to  participate  in  the  oversight  hearing  on 
"The  Origins  and  Scope  of  Roe  v.  Wade. "  While  I  do  not  intend  to 
dwell  on  the  Partial-Birth  Abortion  Ban  Act  of  1995,  the 
President's  recent,  ill-conceived  veto  of  the  measure  is  hardly 
unrelated  to  the  "origins  and  scope"  of  Roe .  and  therefore,  it  is 
a  logical  place  to  begin.  Following  that,  I  briefly  outline  how 
abortion  injures  our  law  and  culture  well  beyond  the  killing  of 
unborn  or  partially-born  children,  including  the  denigration  of 
women,  the  weakening  of  the  family,  the  disfiguring  of 
constitutional  free  speech  and  federalism,  and  fundamentally,  the 
separation  of  law  from  the  foundational  first  principles  of  our 
Nation.  With  reference  to  internal  Supreme  Court  memoranda 
relating  to  the  drafting  of  Roe  v .  Wade  made  public  by  Thurgood 
Marshall,  but  to  my  knowledge,  not  previously  analyzed,  it  will  be 
illustrated  how,  by  Justice  Blackmun's  own  admission,  the  holding 
in  Roe  is  more  "arbitrary"  preference  than  constitutional 
interpretation.  Finally,  looking  beyond  judicial  usurpation  and 
presidential  deception,  there  is  a  discussion  of  the  what 
prudential  avenues  are  open  to  the  Congress  to  advance  the 
interests  of  human  life. 

Z.  The  President's  Veto 

When  President  Clinton  vetoed  the  Partial-Birth  Abortion  Ban 
Act  of  1995,  he  proclaimed  that  his  decision  to  continue  the  brutal 
taking  of  life  by  the  suctioning  out  of  the  brain  of  late-term, 
partially-born  children  was  not  about  politics.  The  President 
claimed  he  was  constitutionally  obligated  to  veto  by  the  absence  of 
a  health  exception,  and  he  tried  to  demonstrate  his  alleged  health 
concerns  by  having  a  number  of  women  who  have  faced  tragically- 
complicated  pregnancies  give  their  personal  testimony. 

But  like  so  much  of  the  abortion  debate,  this  was  a  dishonest 
display.  The  President  later  admitted  that  the  bill  he  just 
rejected  "did  not  cover  the  procedures  these  women  had,  :  .  .  ." 
[Transcript  of  remarks  of  the  President  accompanying  the 
President's  statement  returning  the  Partial -Birth  Abortion  Ban  Act 
of  1995  without  approval,  dated  April  10,  1996]. 

In  truth,  the  gruesome  abortion  procedure  President  Clinton 
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refused  to  stop  is  not  necessary  to  preserve  the  health  of  mothers, 
and  indeed,  by  competent  medical  testimony,  jeopardizes  it. 

The  President  was  wrong  to  veto  the  Act.  Factually,  a  medical 
procedure  that  takes  3  days  does  not  meet  a  woman's  emergency 
health  needs.  So  too,  a  procedure  that  depends  upon  the  unnatural 
manipulation  of  an  unborn  child  into  the  most  disfavored  breech 
position,  with  its  substantial  attendant  risk  of  uterine  rupture, 
cannot  truly  be  said  to  advance  a  woman's  health.  The  medical 
evidence  is  in  the  record.  " [T]  here  are  [no]  maternal  conditions 
that  .  .  .  mandate  ending  the  pregnancy  that  also  require  that  the 
fetus  be  dead  or  that  the  fetal  life  be  terminated."  [See  the 
testimony  of  Dr.  Harlan  Giles,  M.D.,  a  nationally-renown  specialist 
in  high  risk  pregnancies,  incorporated  in  the  report  of  the  Hearing 
before  the  Committee  on  the  Judiciary,  United  States  Senate, 
concerning  The  Partial-Birth  Abortion  Ban  Act  of  1995,  H.R.  1833, 
at  232-33] . 

The  President's  veto  is  also  mistaken  as  a  matter  of  law.  Roe 
v.  Wade  and  Planned  Parenthood  v.  Casey.  112  S.Ct.  2791  (1992), 
properly  should  be  understood  as  creating  not  an  unlimited  right  to 
kill  an  unborn  or  partially-born  child,  but  a  limited  license  to 
terminate  a  pregnancy.  Under  the  late-term  circumstances 
practically  addressed  by  the  Act,  it  is  possible,  by  induced  labor 
or  Cesarean  section,  for  pregnancies  to  be  terminated  without 
necessarily  killing  the  unborn  child.  Even  if  these  safe,  if  not 
safer,  procedures  were  not  sufficient  to  satisfy  the  Court's 
abortion  decrees,  the  Act  left  undisturbed  the  full  range  of 
abortion  techniques  outside  of  the  hideous  partial-birth  procedure. 

The  President  claims  a  desire  for  abortions  to  be  "safe  and 
rare."  Partial-birth  abortions  are  neither  safe,  nor 
unfortunately,  are  they  rare  --  unless  we  have  so  distorted  the 
language  that  four  to  six  hundred  unnecessary  deaths  each  year  is 
now  "rare . " 

The  President  was  right  about  one  thing  --  the  ban  of  partial - 
birth  abortion  should  not  have  been  made  into  a  political  issue. 
Indeed,  it  might  have  been  one  occasion  when  the  contending  pro- 
choice  and  pro-life  sides  could  have  said:  this  practice  is  brutal, 
threatening  to  mother  and  child  alike,  and  deserves  to  be  stopped. 
That  is  what  majorities  in  both  Houses  of  Congress  said;  that  is 
what  medical  science  says;  that  is  --  one  might  have  though  --  what 
the  barest  minimum  of  human  dignity  requires. 

But,  unfortunately.  President  Clinton's  choice  was  different. 
Having  aligned  his  political  future  with  those  who  see  no  limit  to 
abortion's  private  authorization  of  lethal  violence,  the  President 
made  the  protection  of  even  the  partially-born  a  political  issue. 
Given  the  freedom  to  choose,  his  was  a  choice  for  the  culture  of 
death. 
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II.  Abortion  Kills  Children  and  Deadens  The  American  Spirit 

In  light  of  the  President's  mistaken  veto,  this  Congress  does 
need  to  step  back  and  re-examine  the  entire  abortion  issue. 
Recently,  an  eloquent  plea  for  re-examination  was  nationally- 
published.  "The  America  We  Seek,"  A  Statement  of  Pro-Life 
Principle  and  Concern,"  National  Rev.,  at  36  (March  25,  1996)  .  As 
this  statement  so  well  describes,  despite  all  manner  of  euphemism, 
abortion  kills  --it  takes  the  life  of  unborn  children,  and  now  as 
a  result  of  President  Clinton's  actions,  fully-formed,  partially- 
born  children  as  well.  But  abortion  is  more  than  the  killing,  it 
is  also  the  coarsening  of  the  American  heart : 

abortion  invites  male  irresponsibility  and  skyrocketing  rates 
of  illegitimacy  that  plague  every  part  of  this  nation,- 

abortion  demeans  women,  as  objects  of  sexual  gratification; 
gratification  that  need  not  be  in  the  least  inhibited  because 
"the  product  of  conception"  can  always,  at  any  time,  right  up 
to  the  moment  of  birth,  be  disposed; 

abortion  invokes  right,  when  duty  and  responsibility  are 
essential ;  abortion  insinuates  the  cold  formality  and  language 
of  "rights"  into  places,  like  the  relations  between  husband 
and  wife  and  parent  and  child,  where  only  duty  and  fidelity 
can  sustain  marriages,  form  homes  and  build  communities; 

abortion  undermines  all  life,  not  just  unborn  life;  the 
abortion  license  as  stated  by  the  Supreme  Court  now  threatens 
to  spawn  other  spurious  "rights, "  like  that  of  assisted 
suicide,  a  right  that  takes  deadly  aim  --  after  the  unborn  and 
partially-born  --at  the  most  vulnerable,  and  thus,  expendable 
elements  of  our  society  --  the  elderly,  the  disabled,  and  the 
poor. 

This  is  not  overstated.  Casey' s  radical  endorsement  of 
autonomy  has  been  judicially  transplanted  by  the  Ninth 
and  Second  Circuits  to  find  an  assisted  suicide  right. 
This  is  not  re-assuring  news  to  the  disabled.  Take,  for 
example,  Ben  Mattlin,  a  33 -year-old  Harvard  graduate  who 
is  confined  to  a  wheelchair  because  of  a  neuromuscular 
birth  disability.  Mr.  Mattlin  recently  wrote  in  the  Los 
Angeles  Times  following  these  abortion-abetted  appellate 
opinions  that  "the  right  to  die  seems  dangerous  to  those 
of  us  who  are  not  ideal  physical  specimens."  And  Mr. 
Mattlin  continues:  "Euthanasia,  after  all,  was  one  step 
toward  the  Holocaust.  If  doctors,  judges  and  juries 
continue  to  cast  doubts  on  the  worth  of  people  with 
disabilities,  I  fear  for  the  one  in  six  Americans 
(according  to  the  census)  who  has  a  disability."  Ben 
Mattlin,  "Walk  a  Mile  in  My  Wheelchair,"  Los  Angeles 
Times,  at  B9  (April  12,  1996)  . 
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abortion  violates  the  conscience  of  most  women.  The  President 
recited  in  his  veto  message  of  the  Partial-Birth  Abortion  Ban 
Act,  that  abortion  "should  be  between  a  woman,  her  doctor,  her 
conscience  and  her  God."  Taking  him  at  his  word,  what  do 
women  say  their  conscience's  tell  them  about  abortion? 
Overwhelmingly,  the  majority  of  women  express  profound  guilt 
after  abortion.  Women  who  have  undergone  abortions  report 
anger  at  not  receiving  accurate  information,  resentment  at 
being  manipulated  by  others,  and  depression  fostering 
increased  use  of  alcohol,  drugs  and  even  the  contemplation  of 
suicide . 

These  are  not  just  the  findings  of  pro-life  groups,  but 
of  the  National  Abortion  Federation  as  well.  An  article 
written  by  the  former  executive  director  of  this  pro- 
abortion  organization  finds  "ambivalence,  guilt,  anger, 
and  deep  confusion  to  be  the  major  themes  that 
consistently  arise  in  abortion  decision-making."  [Uta 
Landy,  "Abortion  Counseling,  A  New  Component  of  Medical 
Care,"  in  13  Clinics  in  Obstetrics  and  Gynecology  3  3 
(1986)].  These  themes  are  strong  indications  that,  for 
most  women,  the  decision  to  abort  represents  a  severe 
violation  of  personal  conscience.  ["Induced  Abortion  as 
a  Violation  of  Conscience  of  the  Woman, "  8  Newsletter  of 
the  Association  for  Interdisciplinary  Research  in  Values 
and  Social  Change  at  4   (September/October  1995)]. 

The  fact  that  abortion  is  legal  cannot  erase  these 
feelings  of  conscience;  rather,  legality  merely  increases  the 
likelihood  that  conscience,  whether  formed  by  secular  or 
religious  belief,  will  be  violated.  We  are  often  told  of  the 
health  risks  to  women  presented  by  illegal  abortions,  but  by 
their  own  self -assessment ,  most  of  the  women  who  have  had 
abortions  would  not  have  had  them  at  all  if  they  were  not 
legal.  [Newsletter,  supra  at  8,  citing  numerous  studies].  A 
woman's  good  mental  health  depends  upon  not  being  misled  by 
the  law  into  making  decisions  that  induce  self -hatred  and 
dismay.  Despite  their  touching  words,  the  women  at  President 
Clinton's  press  event,  would  likely  admit  that  not  even  the 
sympathetic,  if  misguided  and  misinformed,  words  of  a 
President  can  lighten  the  burdens  they  will  forever  carry. 

abortion  mocks  the  first  principle  of  our  government. 
Abortion  severs  fundamentally  the  legal  and  historic 
relationship  between  the  inalienable  right  of  life 
acknowledged  in  the  Declaration  of  Independence  and  the 
interpretation  of  the  Constitution. 

If  it  is  true,  as  a  matter  of  simple  description,  that 
the  unborn  child  is  a  human  person  [and  no  scientist  that 
I  know  of  doubts  this  descriptive  statement] ; 
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and  if  it  is  also  true  that  the  preservation  of  human 
life  is  one  of  the  declared  public  premises  of  our 
republic  ["We  hold  these  truths  to  be  self-evident,  .  . 
that  [all  men]  are  endowed  by  their  Creator  with 
certain  unalienable  rights,  that  among  these  are  Life,  . 

then,  abortion  which  takes  the  life  of  a  human  person  is, 
by  definition,  not  a  private  matter  ["an  intimate  and 
personal  choice"],  but  a  threat  to  the  public  peace. 

abortion  subverts  the  rule  of  law.  The  decisions  in  Roe  and 
thereafter  have  weakened  first  amendment  free  speech 
jurisprudence,  by  creating  in  the  courts  and  in  this  Congress 
the  perceived  necessity  of  dealing  with  abortion  protest  as  a 
"special  case";  has  deformed  foreign  policy  as  America  has 
sought  to  export  its  abortion  ethic  abroad  as  a  condition  on 
foreign  aid  or  in  international  conferences,  like  that  in 
Beijing.  (1995)  and  Cairo  (1994);  and  further  aggravated 
federal-state  relations  as  when  the  receipt  of  medicaid  funds 
is  conditioned  on  the  mandatory  provision  of  abortion. 

III.  "Arbitrary  Legislation"  From  the  Bench  --  An  Inside  Look  at 
the  Making  of  Roe  v.  Wade 

Despite  the  Supreme  Court's  putative  "reaffirmation"  of  part 
of  Roe  in  Planned  Parenthood  v.  Casey,  these  opinions  remain  highly 
contentious  because  the  constitutional  premises  upon  which  they 
rest  are  so  wholly  erroneous  as  to  be  non-existent  in  law.  The 
writer  Santyana  enjoins  us  to  learn  from  history.  Recently,  the 
lessons  to  be  learned  from  the  history  of  the  abortion  cases  have 
come  into  sharper  focus  because  of  the  donation  of  the  late  Justice 
Thurgood  Marshall's  papers  to  the  Library  of  Congress.  I  have 
reviewed  some  of  these  internal  Supreme  Court  documents,  including 
draft  opinions  and  correspondence  in  the  1971-72  period  when  Roe 
was  being  decided. 

Do  these  internal  Court  documents  reveal  the  hidden  source  of 
abortion's  constitutional  and  legal  legitimacy?   Hardly. 

None  of  the  Justices  claim  there  is  a  specific  textual 
guarantee  of  abortion  to  be  found  anywhere  in  the  constitutional 
document.  Nor  does  the  abortion  claim  find  legitimacy  within  the 
background  principles  of  common  law  out  of  which  the  American 
Constitution  emerged.  As  Bracton  records,  and  the  draft  opinions 
within  the  internal  Marshall  papers  indicate  the  Justices  knew, 
abortion  has  little  common  law  support,  and  was  clearly  thought  by 
some  to  be  homicide.  [II  Bracton,  On  the  Laws  and  Customs  of 
England  341  (Thorne  ed.  1968) ,  a  citation  to  which  can  be  found  in 
Justice  Blackmun's  4th  circulated  draft  in  December  1972]  .  Because 
of  the  more  rudimentary  nature  of  science  in  the  18th  and  19th 
centuries,  the  common  law  drew  a  distinction  between  abortions 
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before  and  after  quickening  [16  to  18  weeks] ,  but  under  English 
codification  in  1803  both  were  criminal  only  in  different  degrees. 
When  medical  science  advanced,  the  quickening  distinction  receded, 
and  penalties  for  all  abortions  increased.  In  1868,  when  the  14th 
Amendment  was  adopted,  statutory  prohibitions  or  restrictions  on 
abortion  were  commonplace.  Twenty-eight  states  of  the  then  37  and 
8  territories  banned  or  limited  abortion.  [J.  Mohr,  Abortion  in 
America  at  200  (1978)]. 

The  Court's  drafts  also  reveal  that  the  decision  was  not  being 
guided  by  ancient  precepts  of  medical  ethics.  In  this  respect,  the 
Hippocratic  Oath  dating  back  three  to  four  hundred  years  before 
Christ,  had  doctors  pledging  that  they  "will  give  no  deadly 
medicine  to  anyone  if  asked,  nor  suggest  any  such  counsel;  and  in 
like  manner  .  .  .  not  give  to  a  woman  a  pessary  to  produce 
abortion."  [The  4th  circulated  draft  of  Justice  Blackmun's  opinion 
in  Roe  cites  the  Hippocratic  Oath,  but  cavalierly  dismisses  it  on 
the  basis  of  academic  writing  that  found  it  to  be  held  as  true  only 
within  Pythagorean  Greek  culture.  Why  the  Pythagoreans  should  be 
so  ill-treated,  or  deemed  uninf luential ,  is  not  explained.  Indeed, 
the  Oath,  which  coincides  with  prevalent  Christian  belief  since  the 
end  of  antiquity,  became  the  "nucleus"  of  medical  ethics.] 

But  neither  text,  nor  the  common  law,  nor  medical  ethics  as 
embodied  in  the  Hippocratic  Oath  was  to  steer  the  Supreme  Court  in 
its  discovery  of  a  non-textual  abortion  right.  What  did  guide  the 
Court?  I  regret  to  say,  little  more  than  pragmatic,  expedient 
politics;  an  exercise  in  judicial  will,  not  judgment. 

When  Roe  [and  its  companion  case.  Doe  v.  Bolton]  were  first 
argued  in  late  1971,  there  were  only  7  members  of  the  Court. 
Justices  Harlan  and  Black  had  both  recently  retired,  and  would 
shortly  thereafter,  die.  While  many  of  us  associate  the  abortion 
right  with  Roe's  author.  Justice  Harry  Blackmun,  mid-December  1971 
correspondence  actually  identifies  William  O.  Douglas  to  be  the 
strongest  advocate  for  abortion  as  an  extension  of  his  earlier 
opinion  in  Griswold  v.  Connecticut.  381  U.S.  479  (1965) 
invalidating  a  Connecticut  law  limiting  the  use  of  artificial 
contraception.  [Letter  from  William  O.  Douglas  to  Chief  Justice 
Warren  Burger,  dated  December  18,  1971]  .  Following  oral  argument, 
the  Justices  discuss  cases  and  take  a  straw  vote.  The  senior 
justice  in  the  majority  [or  the  Chief  Justice  if  he  is  in  the 
majority]  then  usually  assigns  the  opinion  writing.  Chief  Justice 
Burger  reports  that  the  discussion  following  the  first  [Roe] 
argument  was  so  confused,  that  there  were  "literally  not  enough 
columns  to  mark  up  an  accurate  reflection  of  the  voting."  [Letter 
from  Warren  Burger  to  William  O.  Douglas,  dated  December  20,  1971]  . 
Out  of  expedience,  perhaps.  Burger  assigned  the  draft  writing  to 
Blackmun,  his  fellow  Minnesotan.  This  infuriated  Douglas,  since 
Blackmun  was  perceived  by  Douglas  as  then  favoring  state  abortion 
restriction.  [Blackmun  had  been  appointed  to  the  Court  by  President 
Nixon  about  a  year  earlier] .   By  mid- January  1972,  Blackmun  had 


99 


looked  aC  the  cases  and  found  the  issue  so  unclear  that  he  urged 
the  Chief  Justice  to  ask  for  re-argument  in  both  Roe  and  Doe . 
[Letter  from  Harry  Blackmun  to  Warren  Burger,  dated  January  18, 
1972]  . 

Douglas  steadfastly  resisted  reargument .  Matters  dragged  on 
nonetheless  and  by  mid-May,  1972,  Justice  Blackmun  tried  to  rid  the 
Court  of  the  issue  on  procedural  grounds  --  namely,  that  the  Texas 
statute  was  too  vague  to  be  enforced.  He  wrote:  "I  think  that 
[vagueness]  would  be  all  that  is  necessary  for  disposition  of  the 
case,  and  that  we  need  not  get  into  the  more  complex  Ninth 
Amendment  issue."  [Memorandum  to  Conference  from  Harry  Blackmun, 
dated  May  18,  1972]  .  This  did  not  suit  Justice  Douglas,  who  argued 
that  there  were  at  least  4  votes  [enough  for  a  majority  on  an 
understaffed  Court]  that  "an  abortion  [may]  be  performed  by  a 
licensed  physician  within  a  limited  time  after  conception."  [Letter 
from  William  O.  Douglas  to  Harry  Blackmun,  dated  May  19,  1972] . 
Douglas  must  have  talked  with  Justice  Brennan,  because  at  about  the 
same  time  Brennan  by  letter  gives  his  support  for  the  abortion 
proposition  in  almost  identical  language;  namely,  that  "an  abortion 
be  performed  by  a  licensed  physician  within  some  limited  time  after 
conception."  [Letter  from  William  Brennan  to  Harry  Blackmun,  dated 
May  18,  1972]  . 

Several  things  are  striking  about  this  internal  correspondence 
beyond,  of  course.  Justice  Blackmun' s  change  of  posture  from 
assigned  draftsman  to  abortion  advocate  and  the  overall 
bewilderment  of  the  Court  after  the  case  was  first  argued.  First, 
there  was  considerable  internal  pressure  to  get  a  decision,  perhaps 
before  new  members  of  the  Court  might  change  the  outcome.  [Nixon 
appointees'  Lewis  Powell  and  William  Rehnquist  replaced  Black  and 
Harlan;  as  it  later  turned  out,  Powell  and  Rehnquist  split  over  the 
issue]  .  Douglas,  in  particular,  seemed  especially  agitated  to  push 
the  opinions  out,  writing  "I  feel  very  strongly  that  [Roe  and  Doe] 
should  not  be  reargued.  ...  I  hope  the  5  can  agree  to  get  the 
cases  down  this  Term,  so  that  we  can  spend  our  energies  next  Term 
on  other  matters."  [Letter  from  William  0.  Douglas  to  Harry 
Blackmun,  dated  May  31,  1972]  .  Second,  the  internal  correspondence 
is  almost  completely  devoid  of  what  one  could  call  constitutional 
argument.  Instead  of  a  careful  examination  of  the  common  law  or 
argumentation  premised  upon  the  textual  provisions  of  the 
Constitutional  document,  there  is  merely  vote  counting  and 
assertion.  Third,  taking  Justices  Douglas  and  Brennan  at  their 
word,  the  initial  4 -person  majority  envisioned  only  a  very 
narrowly-worded  abortion  privilege  --  one  that  would  be  confined  to 
a  limited  time  after  conception.  The  last  point  is  particularly 
striking  in  light  of  President  Clinton's  insupportable  claim  and 
recent  veto  that  the  abortion  license  formulated  by  the  Court 
extends  even  to  the  most  graphically  hideous  procedure  and  to  the 
moment  of  birth. 

By  late  May,  Justice  Blackmun  had  ful^y  joined  the  Douglas- 
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Brennan  circle  [which  also  included  Potter  Stewart  and  Thurgood 
Marshall]  in  favor  of  creating  an  abortion  right.  [Memorandum  to 
the  Conference,  dated  May  31,  1972]  .  Justice  Blackmun's  memoranda 
reflect  highly  legislative  considerations  almost  exclusively.  For 
example,  he  proposes  to  invalidate  most  of  the  Georgia  statute, 
except  maybe  those  requiring  an  abortion  to  occur  in  a  licensed  and 
accredited  hospital.  [Memorandum  to  the  Conference  from  Harry 
Blackmun,  dated  May  25,  1972] .  Demonstrating  that  none  of  these 
specific  invalidations  were  rooted  in  constitutional  text  or 
history,  however.  Justice  Blackmun  holds  open  the  possibility,  like 
a  good  legislative  lobbyist,  that  may  be  "some  of  you  may  wish  to 
take  that  step,  too  [that  is,  allowing  abortions  outside 
hospitals]."  [Id.,  the  Court  did  take  that  step.]  The  particulars 
of  the  Court's  legislative  considerations  still  tangled,  Justice 
Blackmun,  at  month's  end,  urges  that  Roe  and  Doe  be  reargued. 
[Memorandum  to  Conference  from  Harry  Blackmun,  dated  May  31,  1972]  . 

The  cases  were  reargued,  but  only  over.  Justice  Douglas' 
extraordinary  and  harshly  written  protest.  [An  internal  Letter 
from  William  O.  Douglas  to  Warren  Burger,  dated  June  1,  1972, 
threatens  " [i] f  the  vote  of  the  Conference  is  to  reargue,  then  I 
will  file  a  statement  telling  what  is  happening  to  us  and  the 
tragedy  it  entails."  Justice  Douglas  filed  a  published  written 
dissent  to  setting  the  cases  over  for  reargument] .  Perhaps,  the 
key  to  understanding  why  the  Court,  notwithstanding  Douglas' 
protestations,  pursued  reargument  lies  with  the  gentlemanly 
prodding  of  new  Justice  Powell.  As  mentioned,  Powell  had  recently 
joined  the  Court,  and  he  asked  politely  for  reargument,  pointing 
out  that  "Harry  Blackmun,  the  author  of  the  [draft]  opinions, 
thinks  the  cases  should  be  carried  over  and  reargued  next  fall. 
His  position,  based  on  months  of  study,  suggests  enough  doubt  on  an 
issue  of  large  national  importance  to  justify  the  few  months 
delay."  [Memorandum  to  the  Conference  from  Lewis  Powell,  dated  June 
1,  1972]  . 

Months  of  study?  Having  read  the  file  history  in  this  dark 
episode.  Justice  Powell's  words  are  far  too  benign.  Except  for  the 
exchange  of  personal  opinion  or  medical  speculation,  there  is  no 
evidence  of  constitutional  study  or  consideration.  Only  Chief 
Justice  Burger  attempted  to  anchor  the  discussion  in  the 
Constitution,  expressing  the  patent  federalism  objection  that  "the 
states  have,  .  .  . ,  as  much  concern  in  this  area  as  in  any  within 
their  province;  federal  power  has  only  that  which  can  be  traced  to 
a  specific  provision  of  the  Constitution."  [Memorandum  to  the 
Conference  from  Warren  Burger,  dated  May  31,  1972] .  There  is 
little  other  argument  or  discussion  in  the  internal  correspondence 
touching  upon  the  substance  of  constitutional  law. 

The  cases  were  reargued  in  October  1972.  In  November,  Harry 
Blackmun  writes  the  final  drafts  of  opinions  that  today  we  know 
rather  infamously  as  Roe  v.  Wade.  410  U.S.  113  (1973)  and  Doe  v. 
Bolton,  410  U.S.  179  (1973)  .   Again,  no  real  discussion  of  law 
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occurs  in  the  internal  deliberations;  instead,  there  is  the 
startling  admission  from  Justice  Blackmun  in  the  presentation  of 
his  near  final  draft  that  "you  will  observe  that  I  have  concluded 
that  the  end  of  the  first  trimester  is  critical.  This  is 
arbitrary,  but  perhaps  any  other  selected  point,  such  as  quickening 
or  viability,  is  equally  arbitrary."  [Memorandum  to  Conference  from 
Harry  Blackmun,  dated  November  21,  1972,  emphasis  added]. 

So,  there  you  have  it.  A  confession  by  the  principal  author 
of  the  most  infamous  decision  in  this  century,  and  perhaps  after 
Dred  Scott.  ever,  revealing  that  arbitrary  choice  --  not 
discernment  of  the  law  of  the  land  --  accounts  for  the  result  in 
Roe  ■  Law,  legal  history,  constitutional  allocations  of  power,  all 
ignored.  The  abortion  right  derives  not  from  background 
principles  of  common  law;  not  in  the  first  principles  of  our 
constitutional  republic;  not  as  a  result  of  careful  parsing  of 
constitutional  text.  The  application  of  lethal  force  to  the 
innocent  unborn  can  be  found  neither  in  the  records  of  the  drafting 
of  the  14  th  amendment,  nor  the  accounts  of  that  amendment's 
ratification.  The  respect  due  the  structural  reservation  of 
health,  safety  and  moral  questions  to  the  states  under  the  10th 
amendment  was  forsaken  as  well. 

It  is  upon  this  lawless  foundation  that  the  Court  has 
authorized  the  "arbitrary"  extermination  of  roughly  1.5  million 
unborn  children  each  year,  ever  since.  Indeed,  the  arbitrariness 
of  the  life  line  pulled  from  the  grasping  hands  of  the  innocents  in 
Roe  is  even  more  manifest  in  last  minute  tinkering  with  the 
opinion.  Between  late  November  and  the  end  of  the  year,  Blackmun 
observes  how  he's  thinking  about  moving  what  he  called  previously 
the  "critical"  line  from  the  end  of  the  first  trimester  to 
viability.  He  admits  that  he  chose  the  end  of  the  first  trimester 
largely  for  marketing  reasons,  writing:  "I  selected  the  earlier 
point  because  I  felt  that  it  would  be  more  easily  accepted  (by  us 
as  well  as  others)  .  .  .  .  "  [Memorandum  to  the  Conference  from 
Harry  Blackmun,  dated  December  11,  1972]  .  He  is  hesitant,  however, 
if  moving  the  line  would  cost  him  votes  on  the  merits.  ["I  would 
be  willing  to  recast  the  opinions  at  the  later  date  (viability 
instead  of  the  end  of  the  first  trimester)  ,  but  I  do  not  wish  to  do 
so  if  it  would  alienate  any  Justice  who  has  expressed  to  me,  either 
by  writing  or  orally,  that  he  is  in  general  agreement,  on  the 
merits,  with  the  circulated  memorandum."  [Id.] 

The  viability  line  thus  has  no  constitutional  significance. 
It  is  Justice  Blackmun' s  arbitrary  choice.  It  is  also  a  choice 
that  reveals  no  consideration  of  the  unborn  child's  interest,  and 
virtually  no  acknowledgment  of  state-  legislative  authority. 
Rather,  the  viability  line  ultimately  gets  chosen  by  the  Court  to 
simply  maximize  the  opportunity  for  young  women  especially  to 
undergo  abortions.  Justice  Blackmun  writes:  "many  pregnant  women, 
particularly  younger  girls,  who  may  refuse  to  face  the  fact  of 
pregnancy  and  who,  for  one  reason  or  another,  do  not  get  around  to 
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medical  consultation  until  the  end  of  the  first  trimester  is  upon 
them  or,  indeed,  has  passed.  [Memorandum  to  the  Conference  from 
Harry  Blackmun,  dated  December  11,  1972] . 

All  these  years,  we've  been  imperiously  told  by  the  Court  that 
Roe  deals  with  the  issue  of  whether  a  woman  should  be  forced  to 
bear  a  child;  in  fact,  it  deals  with  whether  a  woman  has  sufficient 
time  to  get  an  abortion  after  she  has  decided  to  bear  a  child. 
Convenience  thus  became  constitutional  principle. 

A  few  of  the  justices  were  squeamish.  Justice  Potter  Stewart 
wondered  "about  the  desirability  of  the  dicta  being  quite  so 
inflexibly  'legislative,'  suggesting  that  he  might  extend  to  the 
States  more  latitude  to  make  policy  judgments."  [Letter  from 
Potter  Stewart  to  Harry  Blackmun,  dated  December  14,  1972].  The 
flexibility  was  not  to  be,  though  Justice  Blackmun  in  a  small 
concession  urged  that  the  "cases  .  .  .  come  down  no  later  than  the 
week  of  January  15  to  tie  in  with  the  convening  of  most  state 
legislatures."  [Memorandum  to  Conference  from  Harry  Blackmun,  dated 
December  15,  1972] .  A  professional  courtesy  perhaps  to  fellow 
legislators . 

Of  course,  a  Court  that  engages  in  practices  well  beyond  its 
Article  III  function  to  decide  "cases  or  controversies"  under  the 
principles  and  usages  of  established  law,  needs  its  own  press 
office  to  put,  as  political  figures  say  today,  the  proper  "spin"  on 
matters.  Writing  that  he  "anticipate [d]  the  headlines  that  will  be 
produced  over  the  country  when  the  abortion  decisions  are 
announced, "  Justice  Blackmun  prepared  an  8-page  press  release 
personally.  [Memorandum  to  the  Conference,  with  press  attachment, 
from  Harry  Blackmun,  dated  January  16,  1973] . 

Press  release  in  place,  the  rest,  as  they  say,  is  history  -- 
a  sad  and  tragic  history  that  denies  the  sanctity  of  human  life, 
not  because  the  Constitution  requires  it,  but  because  seven  men 
decided  to  legislate  from  the  bench  --  and  by  their  own  admission, 
arbitrarily  at  that. 


IV.  Beyond  Judicial  Usurpation  auid  Presidential  Deception 

This  revealing  look  at  the  artifice  we  know  as  Roe  v.  Wade, 
suggests  how  little  deference,  at  least  as  an  example  of 
constitutional  jurisprudence,  the  opinion  deserves.  It  grieves  me 
more  than  I  can  say  to  reach  this  conclusion  or  to  write  in  this 
disparaging  way  about  the  work  of  any  member  of  the  Court, 
including  Justice  Blackmun.  As  a  law  professor,  I  take  it  as  duty 
to  instill  respect  for  the  rule  of  law,  and  the  Justices  who 
conscientiously  seek  to  administer  it.  Indeed,  many  of  those  I 
have  taught  over  the  past  twenty  years  will  report  that  I  have 
reserved  my  strongest  classroom  criticism  for  any  student  who  seeks 
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superficially  Co  understand  Constitutional  law  by  counting  votes, 
or  by  some  type  of  politico-psycho-analytic  speculation  into  a 
given  Justice's  personality.  In  light  of  what  I  have  now 
discovered  in  the  Court's  files,  however,  I  am  fearful  that  I  may 
owe  these  more  cynical  students  an  apology. 

It  was,  after  all,  Justice  Blackmun,  himself,  in  Casey,  who 
echoed  the  sentiment  of  the  plurality  that  "a  decision  to  overrule 
Roe  'would  seriously  weaken  the  Court's  capacity  to  exercise  the 
judicial  power  and  to  function  as  the  Supreme  Court  of  a  Nation 
dedicated  to  a  rule  of  law.'"  112  S .  Ct .  at  2845.  In  truly 
Orwellian  terms.  Justice  Blackmun  then  scowled  at  the  four 
dissenting  justices,  with  the  comment:  "What  has  happened  today 
should  serve  as  a  model  for  future  Justices  and  a  warning  to  all 
who  have  tried  to  turn  this  Court  into  yet  another  political 
branch. "   Id. 

This  is  a  skeptical  age  and  for  those  more  generally  inclined 
to  be  distrustful  of  public  figures  and  events  than  myself  the 
history  recounted  here  may  not  impart  the  same  level  of  surprise, 
as  it  disappointingly  conveys  to  me.  In  light  of  these 
revelations,  however,  I  now  better  understand  Chief  Justice 
Rehnquist's  strong  criticism  of  Justice  Blackmun  for  "mak[ing]  .  . 
decisions  [in  the  abortion  context]  with  a  view  toward 
speculative  public  perceptions,"  Casey,  112  S.Ct.  at  2866 
(Rehnquist,  C.J.,  dissenting.  Possibly,  the  Chief  Justice  merely 
was  recalling  from  internal  memoranda  that  Roe  was  constructed 
largely  upon  personal  preferences  and  an  accompanying  press 
release.  This  may  also  explain  why  Justice  Scalia,  who  was  not  on 
the  Court  when  Roe  was  decided,  could  plaintively  wonder  in  dissent 
in  Casey  why  the  Court  skirted  the  fundamental  question  of  "how 
wrong  was  the  decision  on  its  face?"   112  S.  Ct .  at  2875. 

In  concluding  his  dissent  in  Casey,  Justice  Scalia  thus 
opines : 

How  upsetting  it  is,  that  so  many  of  our  citizens  (good 
people,  not  lawless  ones,  on  both  sides  of  this  abortion 
issue,  .  .  .)  think  that  we  Justices  should  properly  take  into 
account  their  views,  as  though  we  were  engaged  not  in 
ascertaining  an  objective  law  but  in  determining  some  kind  of 
social  consensus.  .  .  .As  long  as  this  Court  thought  (and  the 
people  thought)  that  we  Justices  were  doing  essentially 
lawyers'  work  up  here  --  reading  text  and  discerning  our 
society's  traditional  understanding  of  that  text  --  the  public 
pretty  much  left  us  alone.  Texts  and  traditions  are  facts  to 
study,  not  convictions  to  demonstrate  about.  But  if  in 
reality  our  process  of  constitutional  adjudication  consists 
primarily  of  making  value  judgments;  .  .  then  the  people 
should  demonstrate,  to  protest  that  we  do  not  implement  their 
values  instead  of  ours.  .  .  Value  judgments,  after  all, 
should  be  voted  on,  not  dictated;  ..."  112  S.Ct.  at  2884-85. 
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A  stunned,  almost  numbed  silence  settled  upon  many  Americans 
following  the  Court's  decision  in  Casey.  Some  turned  inward  toward 
their  own  churches,  families,  and  communities,  feeling  abandoned  or 
marginalized  by  what  the  Court  had  pretended  to  do  in  the  name  of 
their  Constitution.  Perhaps  to  partially  counteract  the  Court's 
stubborn  refusal  to  re-examine  its  wrong-headed  legal  precedent, 
private  initiative  responded  with  over  3,000  pregnancy  care  centers 
in  the  United  States  supplying  medical,  educational,  financial,  and 
spiritual  assistance  to  women  who  carry  their  unborn  children  to 
term.  There  are  also  reforms  underway  in  the  states  simplifying 
adoption  procedures  and  encouraging  married  couples  to  adopt. 
Congress,  too,  has  maintained  some  restrictions  on  the  public 
funding  of  abortion,  even  as  the  Clinton  administration  has 
aggressively  pursued  the  public  [medicaid]  funding  of  abortions  and 
mandated,  perhaps  at  one  time  even  contrary  to  the  law  of  this 
Congress,  abortion  counseling. 

The  Court's  decision  in  Roe  effectively  blocked  the  state 
legislative  process.  In  the  years  between  Roe  and  Casey,  few  state 
laws  survived  the  Court's  imposed  value  preference  allowing  the 
application  of  lethal  force  to  be  applied  against  the  unborn.  In 
Casey,  the  Court  slightly  loosened  its  grip,  and  brief  waiting 
periods,  informed  decisionmaking,  minor  reporting  requirements,  and 
parental  consent  with  judicial  by-pass,  were  tolerated  by  the 
Court.  It  seemed,  for  one  transient  moment,  that  Justice  Scalia 
may  have  been  a  bit  too  pessimistic  when  he  wrote  that  "Roe's 
mandate  for  abortion-on-demand  destroyed  the  compromises  of  the 
past,  rendered  compromise  impossible  for  the  future,  and  required 
the  entire  issue  to  be  resolved  uniformly,  at  the  national  level." 
112  S.Ct.  at  2882. 

But  then  came  President  Clinton's  veto  of  the  ban  on  the 
cruel,  medically  unnecessary  and  legally  unjustified  partial-birth 
abortion  procedure,  and  once  again,  even  Casey's  fragile  truce  was 
abrogated.  What  the  Court  grudgingly  and  marginally  allowed  in 
Casey  --  the  opportunity  for  sincere  American  citizens  to  petition 
and  be  heard  by  national  and  state  legislative  assemblies  in  order 
to  stop  a  single,  modest  aspect  of  the  destruction  of  innocent 
human  life  --  President  Clinton  ended  gratuitously  with  his  veto 
pen. 

Oh,  to  be  sure,  the  American  people  were  once  again  favored 
with  a  reassuring  press  release,  this  time  by  the  President.  But 
like  the  first  press  release  issued  by  Justice  Blackmun  to 
accompany  Roe,  the  President's  words  on  close  examination,  and 
unobscured  by  the  personal  tragedies  of  others,  provide  less 
reassurance,  than  deception.  To  slightly  paraphrase  again  the 
dissenting  voices  in  Casey,  "By  foreclosing  all  democratic  outlet 
for  the  deep  passions  this  issue  arouses,  by  banishing  the  issue 
from  the  political  forum  that  gives  all  participants,  even  the 
losers,  the  satisfaction  of  a  fair  hearing  and  an  honest  fight,  by 
continuing  the  imposition  of  a  rigid  national  rule  instead  of 
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allowing  for  regional  differences,  the  Court,  [and  now  President 
Clinton,]  merely  prolongs  and  intensifies  the  anguish."  112  S .  Ct . 
at  2885. 

This  Congress  ought  not  remain  idle  while  the  republic  endures 
the  anguish  of  the  judicial  legislation  that  is  abortion.  I  do  not 
know  if  the  President's  grievous  error  compounding  that  of  the 
Court  can  be  overridden.  I  know  only  that  the  people  have  been 
overridden,  by  its  Court  and  now  by  its  Executive,  illegitimately. 

V.  Afterword  --  A  Few  Prudential  Suggestions 

Earlier  it  was  noted  that  abortion  mocks  the  first  principles 
of  our  republic  articulated  in  the  Declaration  of  Independence. 
Because  this  is  so,  some  have  argued  that  these  first  principles 
should  be  enacted  promptly  and  directly  into  law.  However,  the 
reality  of  the  present  situation  indicates  that  some  Americans  are 
not  prepared  to  accept  laws  that  reflect  the  simple  objective  or 
descriptive  truth  of  life,  itself.  Obviously,  President  Clinton 
has  placed  himself  within  this  category.  Does  this  mean  the 
Congress  can  do  nothing? 

No,  in  my  judgment,  the  immediate  task  for  Congress  is  to 
continue  to  employ  means  that  can  bring  the  public  law  closer  to 
foundational  first  principle.  In  other  words,  what  the  Congress 
undertakes  through  new  law  must  be  guided  by  the  prudence  of  the 
possible.   These  prudential  concerns  can  be  stated  as  questions: 

(1)  In  comparison  to  the  public  laws  in  place,  does  a  proposed 
new  law  move  in  the  direction  of  greater  harmony  between  the 
first  principles  of  the  Declaration,  on  the  one  hand,  and  the 
public  or  positive  law,  on  the  other?;  and 

(2)  Has  the  Congress  helped  to  shape  a  society  where  first 
principle  and  public  law  are  not  in  conflict;  in  other  words, 
has  the  Congress  been  successful  in  laying  the  groundwork  for 
the  acceptance  and  enforceability  of  a  proposed  new,  more 
restrictive,  abortion  law? 

Did  the  Partial-Birth  Abortion  Ban  Act  meet  these  prudential 
considerations?  Clearly,  the  Partial-Birth  Abortion  Ban  Act 
satisfied  the  first  prudential  consideration,  but  the  President's 
own  misinformation  or  misstatements,  whether  or  not  deliberate, 
indicate  that  the  second  criterion  was  not  fully  achieved.  This  is 
not  so  much  a  cause  for  despair,  but  initiative,  including,  by  way 
of  nonexhaustive  example:  education  campaigns  that  can  convey 
through  appropriate  intermediate  and  community  associations  the 
life-destroying  reality  of  partial-birth  and  other  abortion 
procedures;  greater  public  assistance  to  care-centers  that  assist 
women  in  carrying  children  to  term;  the  public  underwriting  of  a 
national  study  of  the  cost  and  complexity  of  adoption  and  the 
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crafting  of  model  legislation  that  state's  might  employ  to 
facilitate  adoption;  and  the  elimination  of  public  subsidy  for 
abortion  or-  abortion  counseling,  at  home  or  abroad. 

In  short,  the  political  and  tragically  erroneous  holdings  in 
Roe  and  Casey  do  not  prevent  the  Congress  from  using  its  funds  and 
resources  from  favoring  childbirth  over  abortion.  Obviously,  too, 
the  Senate  in  discharging  its  judicial  confirmation  function  needs 
to  identify  potential  federal  judges  and  justices  who  will  not 
wander  well  beyond  their  intended  Article  III  judicial  functions, 
as  the  history  of  Roe  recounted  here  reveals  Justices  Douglas  and 
Blackmun  to  have  done.  The  men  and  women  chosen  for  these 
positions  of  trust  and  responsibility  must  be  respectful  of  our 
Nation's  first  principles. 

These  suggestions,  and  others,  are  not  intended  as 
alternatives  to  new  laws,  such  as  the  Partial-Birth  Abortion  Ban 
Act,  but  merely  as  a  realistic  assessment  of  the  preconditions  that 
may  first  have  to  be  created  in  this  culturally-troubled  time  if 
positive  law  and  first  principle  are  to  be  brought  into  better 
agreement .  I  hope  this  advice  proves  to  be  useful  as  the 
subcommittee  continues  its  vital  efforts  in  behalf  of  human  life. 


14 


107 

Mr.  Canady.  Ms.  Schuld. 

STATEMENT  OF  KIMBERLY  SCHULD,  VICE  PRESmENT,  THE 

POLLING  CO. 

Ms.  Schuld.  Thank  you  for  inviting  me  here  today.  I  am  Kim- 
berly  Schuld,  vice  president  of  the  Polling  Co.  We  are  a  national 
public  opinion  research  firm  and  political  consulting  firm.  We  have 
done  an  extensive  amount  of  research,  both  quantitative  but  mostly 
qualitative  research,  on  this  whole  issue  of  abortion  over  the  past 
eight  months. 

The  difference  between  quantitative  research  is  that  the  polls  ev- 
eryone else  has  cited,  whicn  I  was  going  to  use  as  part  of  my  testi- 
mony, indicate  by  number  what  percentage  of  people  think  a  cer- 
tain way  or  feel  a  certain  way  or  hold  a  certain  opinion;  qualitative 
research,  by  that  I  mean  focus  groups  or  one-on-one  research,  gives 
us  a  better  understanding  why  they  hold  that  opinion  or  how  they 
reach  that  decision. 

One  of  the  most  compelling  things  that  indicates  the  difference 
between  qualitative  and  quantitative  research  is  in  the  question  of 
do  you  consider  yourself  to  be  pro-choice  or  pro-life.  These  are  arbi- 
trary labels  that  have  been  tacked  on  through  this  wonderful  pub- 
lic relations  effort  over  the  years,  which  really  masks  for  most  peo- 
ple what  abortion  is.  The  public  misinformation  and  misunder- 
standing of  Roe  V.  Wade  is  really  rooted  in  the  fact  that  the  public 
doesn't  understand  abortion  as  a  word  or  a  process,  as  an  active 
thing  that  you  do.  They  reflect  constantly,  or  deflect,  rather,  the  ac- 
cusation that  being  pro-choice  means  this  as  "No,  no,  no,  I  am  not 
for  abortion;  I  simply  want  to  give  people  a  choice." 

Part  of  that  is  really  wrapped  up  in  what  they  perceive  to  be  Roe 
V.  Wade's  ruling  of  when  life  begins.  We  know  Roe  v.  Wade  didn't 
rule  on  when  life  begins;  however,  people  can't  understand  that  the 
Court  would  actually  make  a  ruling  such  as  this  without  under- 
standing when  life  began  and  when  it  was  able  to  be  protected. 
Thus  they  will  use  the  world  "viability"  without  understanding  at 
all  what  it  means. 

We  asked  people  in  the  focus  group  when  they  think  life  begins, 
and  even  the  most  self-avowed  pro-choicers  will  say  life  begins  at 
conception,  but  life  doesn't  deserve  government  protection  until  it 
is  viable.  When  is  viable?  Well,  the  doctors  know  that.  They  always 
want  to  refer  back  to  some  professional  to  protect  the  fact  that  they 
really  like  the  word  "choice"  not  for  what  it  stands  for  or  results 
in,  but  because  "choice"  is  a  good  word  in  America.  "Rights"  is  a 
good  word  in  America.  That  is  why  we  are  America.  We  established 
the  Declaration  of  Independence  and  the  Constitution  to  establish 
we  have  rights  as  citizens  of  this  continent. 

When  you  apply  this  to  the  abortion  issue,  you  completely  side- 
step the  issue  which  is,  what  are  you  doing?  When  people  start  to 
ask  themselves  this  question,  that  is  when  they  get  very  confused 
about  their  position.  And  legislation  such  as  the  partial-birth  abor- 
tion ban  really  opens  the  eyes  of  many  Americans  so  that  when  you 
say,  I  am  pro-cnoice,  you  have  to  accept  this  whole  package  of 
things,  and  I  don't  like  the  package  of  goods  I  am  getting. 

I  think  the  most  profound  impact  on  public  opinion  regarding 
abortion  has  been  the  advances  we  made  in  science  and  technology. 
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The  sonogprams  we  saw  here  are  not  unfamiHar  to  anyone  in  the 
room,  but  they  were  23  years  ago.  In  fact,  younger  generations — 
I  will  include  myself  in  tnat  since  I  am  only  30 — grew  up  with  pic- 
tures of  sonograms  and  pictures  of  developing  fetuses  in  our  text- 
books. 

It  is  very,  very  difficult  for  someone  who  has  grown  up  with  this 
institutional  knowledge  that  life  is  developing  within  the  womb  to 
then  justify  it  is  OK  for  my  next-door  neighbor  to  just  go  ahead  and 
kill  that  developing  life  whenever  they  please. 

Which  leads  me  to  the  real  root  of  public  opinion.  As  so  elo- 
quently stated  by  Dr.  Glendon,  the  vast  majority  of  people  in  Amer- 
ica, and  vaster  majority  of  women,  support  restrictions  on  abortion, 
and  these  restrictions  can  range  anywhere  from  not  allowing  any 
abortions  after  the  first  trimester  to  24-hour  waiting  periods,  5-day 
waiting  periods,  spousal  consent,  informing  the  father,  parental 
consent  and  parental  notification. 

Really  what  we  get  down  to  is  where  does  the  "mushy  middle" 
stand  on  abortion?  The  "mushy  middle"  are  what  we  characterize 
as  people  who  identify  themselves  as  moderately  pro-life  or  mod- 
erately pro-choice  or  just  neutral  on  the  issue.  Day  in  and  day  out 
they  don't  think  about  the  issue,  and  they  wouldn't  choose  it  for 
themselves.  They  don't  want  to  pass  iudgment  for  someone  else  on 
something  that  they  don't  deal  with.  They  don't  understand  it. 
They  like  to  defer  to  doctors. 

So  we  went  to  doctors  and  we  asked  them,  "Do  you  think  your 
patients  are  fully  informed  as  to  what  they  are  going  through?  Do 
you  think  the  American  public  fully  understands  abortion?'  They 
said,  "Well,  of  course  not.  Abortion  isn't  a  medical  decision,  it  is  a 
social  decision.  We  are  the  vendors  providing  a  service  for  some- 
thing that  society  has  established  as  legal,  moral  and  acceptable. 
If  society  decides  that  it  is  no  longer  legal,  moral  or  acceptable,  we 
will  obviously  stop  rendering  the  service." 

But  as  medical  professionals  they  saw  no  linkage  between  a  19- 
year-old  walking  into  Planned  Parenthood  wanting  to  abort  a  preg- 
nancy and  her  going  to  her  own  gynecologist  and  getting  really 
good,  sound  advice  on  the  issue. 

I  think  another  impact  that  has  really  changed  public  opinion  on 
the  issue  of  abortion  is  who  are  they  consenting  for  abortion  to  be 
offered  to,  meaning  who  it  is  available  to?  We  would  all  like  to 
think  it  is  safe  and  legal  for  those  poor  women  who  can't  afford  to 
raise  a  child,  or  they  have  been  forced  to  bear  this  child  under  hor- 
rible circumstances,  and  when  the  facts  are  read  to  them  about 
who  has  abortions,  meaning  middle-income,  single  women,  women 
of  means,  it  is  not  the  young  girls  in  the  inner  cities  that  they 
would  like  to  think  need  this  service.  It  is  the  college  girls  who 
went  to  a  party  and  regretted  their  decision  and  regretted  it  even 
further  2  weeks  later  when  they  realized  they  were  pregnant. 

It  really  smacks  of  a  lack  of  self-responsibility.  Self-responsibility 
is  a  thread  we  see  running  through  every  political  issue  these  days, 
whether  it  be  welfare  reform,  crime,  taxes  and  budget;  that  some- 
how people  should  be  responsible  for  their  actions,  and  that  at 
some  point  you  have  to  take  responsibility  for  an  action  that  in- 
volved another  person. 
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That  argument  of  self-responsibility  is  now  inflicting  itself  upon 
the  abortion  debate,  and  we  are  seeing  a  change  over  the  past  sev- 
eral years  of  what  we  call  a  moral  or  religious  resurgence  or  a  secu- 
lar rethinking,  meaning  that  it  is  OK  to  establish  moral  standards 
within  society.  And  as  you  start  to  set  moral  standards  for  every- 
thing we  do  and  why  we  are  a  society,  you  can't  ignore  setting 
moral  standards  for  abortion  and  why  you  have  it. 

I  think  really  what  is  going  on  with  public  opinion  is  something 
that  we  couldn't  have  imagined  10  or  12  years  ago,  but  we  now 
have  set  standards  for  smoking.  Smoking  itself  is  up  for  grabs,  I 
suppose,  as  to  whether  it  is  ultimately  definable  as  being  harmful 
for  the  entire  society,  yet  it  is  culturally  unacceptable.  We  tell  peo- 
ple they  can't  smoke  in  certain  rooms.  We  tell  people  they  can't 
smoke  certain  types  of  cigarettes;  I  guess  you  could  say  illegal 
drugs  that  you  smoke.  And  in  effect  what  we  have  done  is  created 
this  whole  moral  attitude  about  smoking  and  the  respect  for  your 
neighbor,  the  respect  for  the  person  sitting  next  to  you,  that  you 
don  t  want  to  impinge  upon  their  life. 

As  we  look  at  issues  like  smoking  and  see  this  trend,  we  can't 
ignore  that  effect  that  same  trend  is  going  to  have  on  abortion. 
Support  for  the  partial-birth  abortion  ban  was  so  high  among  the 
public  because  for  the  first  time  people  were  being  shown  a  proce- 
dure that  they  could  set  a  moral  standard  to  and  say,  I  don't  share 
the  same  religion  as  Mr.  Congressman  so  and  so,  but  that  is  not 
right.  That  is  why  we  have  Congressmen  from  both  sides  of  the 
aisle  and  from  all  ideologies  supporting  this  particular  piece  of  leg- 
islation. 

Finally,  I  think  as  people  become  more  and  more  aware  of  what 
the  "choice"  label  really  encompasses  for  them,  they  are  growing 
more  and  more  dissatisfied  with  what  the  legislatures  have  failed 
to  do  in  terms  of  protecting  the  unborn,  and  that  is  where  we  get 
back  in  the  whole  realm  of  restrictions,  including  waiting  periods, 
consent  and  bans  on  third-trimester  abortions. 

And  finally,  just  as  an  example  of  how  this  is  going,  I  am  sure 
we  are  all  aware  of  Naomi  Wolf,  a  leading  feminist  author  who  last 
October  wrote  an  article  for  New  Republic  rethinking  her  pro- 
choice  position.  I  just  noticed  in  Thursday's  paper  that  last  Monday 
she  had  another  brief  thought  on  this,  and  she  actually  said  this: 
"When  I  actually  heard  the  pro-lifers  speak  after  a  lifetime  in  femi- 
nist land,  to  my  astonishment  some  of  them  were  actually  articu- 
late, loving  individuals  who  cared  about  social  justice  and  raising 
the  status  of  women.  The  term  'pro-life  feminist'  was  not  an  innate 
contradiction  in  terms  anymore." 

What  this  indicates  is  that  public  opinion  and  public  understand- 
ing of  abortion  are  shifting,  and  as  people  understand  abortion 
more,  their  opinion  will  shift  toward  limiting  the  accessibility  and 
availability  of  abortion. 

Thank  you. 

[The  prepared  statement  of  Ms.  Schuld  follows:] 
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Prepared  Statement  of  Kimberly  Schuld,  Vice  President,  the  Polung  Co. 

Mr.  Chairman,  thank  you  for  the  opportunity  to  appear  before  this  committee  to 
discuss  an  issue  about  which  almost  every  American  has  an  opinion,  but  few  fully 
understand.  I  would  first  like  to  discuss  the  perceptions  the  American  public  hold  about 
what  the  Roe  v.  Wade  ruling  actually  means,  followed  with  a  discussion  of  the  public's 
attitudes  on  abortion  in  general. 

As  the  United  States  of  America  confronts  a  new  century,  there  is  but  a  single 
issue  which  draws  together  science,  medicine,  morality,  religion,  values,  individual 
freedom,  government  dominion  and  families.  The  issue  is  abortion,  a  word  which 
ironically  has  become  far  less  frequent  in  its  usage  as  the  controversy  around  it  becomes 
more  pronounced. 

Twenty-three  years  ago  when  Roe  v.  Wade  was  ruled  upon  by  the  Supreme  Court, 
many  people  did  not  take  notice.  Unless  they  had  been  directly  involved  with  the  efforts 
to  pass  or  defeat  this  ruling,  it  had  little  impact  on  their  daily  lives.  So,  why  then  does  the 
average  "man  on  the  street"  refer  to  Roe  v.  Wade  when  defending  his  pro-choice  position? 
Because  a  brilliant  public  relations  effort  turned  thoughts  of  abortion  away  fi-om  its  status 
as  an  internal  medical  procedure,  and  instead  toward  an  individual's  "right  to  choose." 

The  word  "choice"  in  American  culture  conjures  up  images  of  freedom  and 
democracy  at  it's  finest  moment.  Parents  having  the  "right  to  choose"  what  school  their 
children  attend  is  perceived  as  desirable.  The  "right  to  choose"  what  church  you  attend 
with  your  family  is  perceived  as  God-given  as  the  underlying  religious  liberties 

Statement  to  the  Subcommittee  on  the  Constitution 
April  22,  1996  -  Kimberly  Schuld 


Ill 

themselves.  We  have  choices  when  we  walk  into  the  grocery  store,  or  a  clothing  store  or 
onto  a  car  lot,  and  Americans  have  come  to  expect  choices  and  options  as  one  of  their 
sacred  "rights"  as  a  citizen  or  resident  of  this  country.  When  people  talk  about  the  "right 
to  choose"  in  the  context  of  abortion,  it  falls  into  this  category  of  allowing  others  to  live 
as  they  please  until  it  infringes  upon  your  own  ability  to  live  as  you  please. 

In  qualitative  research  settings  such  as  focus  groups,  we  ask  people  to  explain 
what  Roe  v.  Wade  actually  accomplished.  Their  perception  of  the  law  is  that  it  allowed 
women  a  "right  to  choose"  to  terminate  a  pregnancy  in  the  first  trimester.  They  are 
genuinely  shocked  to  find  that  Roe  v.  IVade  did  no  such  thing.  When  it  is  explained  that 
the  law  allows  a  woman  to  abort  her  child  at  any  point  during  the  pregnancy  —  subject  to 
state  restrictions  —  many  people  find  this  bothersome  and  wrong.  As  long  as  it  was  a 
"choice"  and  it  was  made  early  on  in  the  pregnancy,  many  people  feel  they  have  no 
grounds  to  criticize  or  condemn  another.  But  when  they  think  about  the  length  of  the 
pregnancy  and  perhaps  remember  how  they  felt  their  own  child  kicking  and  squirming  at 
six  months,  the  reality  that  the  law  allows  a  woman  to  destroy  that  active  child  truly 
bothers  most  people.  This  part  of  the  public  debate  over  abortion  has  been  underscored 
recently  as  the  pictures,  media  coverage  and  floor  statements  have  revealed  to  the 
country's  collective  consciousness  that  the  "pro-choice"  position  includes  partial-birth 
abortions.  Polls  show  71%  of  registered  voters  favor  a  ban  on  such  abortions,  including  a 
majority  of  self-identified  pro-choice  people. 
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The  word  "choice"  also  clouds  the  true  feelings  and  opinions  of  many  people. 
When  we  ask  people  to  explain  the  result  of  the  abortion  process,  they  deflect  the 
question  by  stating  that  they  believe  it  is  a  matter  of  choice.  This  deflection  allows  them 
to  feel  they  are  exhibiting  a  politically  and  socially  acceptable  behavior,  while  allowing 
them  to  escape  the  horror  they  suspect  an  abortion  is.  When  they  arrive  at  the  point  that 
they  can  recognize  the  result  of  an  abortion  is  a  dead  baby  —  or  a  non-existent  human  — 
their  perceptions  that  abortion  is  simply  a  matter  of  choice  are  challenged  and  broken 
down. 

A  clear  example  of  this  "intellectual  schizophreiua"  is  the  vast  number  of  people 
who  qualify  their  pro-choice  label  with  the  statement,  "1  would  never  choose  abortion 
myself,  but. . . ."  Their  belief  is  that  there  is  something  wrong  with  passing  judgment  on 
someone  else's  "choice."  Yet  our  society  does  this  every  day.  We  tell  people  they  cannot 
choose  to  smoke  a  cigarette  in  certain  places.  We  take  their  money  through  taxation.  We 
impose  speed  limits  that  prohibit  individuals  from  driving  their  cars  as  fast  as  they  wish. 
We  state  that  murder  is  wrong  and  you  can't  kill  someone  no  matter  how  much  they  may 
have  angered  you.  This  "schizophrenia"  is  so  often  referred  to  as,  "You  can't  legislate 
morality."  But  to  maintain  a  societal  structure,  moral  judgments  are  made  every  day. 

Another  favorite  defense  of  the  pro-choice  label  is  that  the  government  shouldn't 
be  involved  in  a  woman's  decision.  Yet  due  to  Roe  v.  Wade,  every  level  of  government  is 
involved.  When  we  challenge  people's  assumptions  about  what  is  meant  by  "the 
government,"  they  once  again  find  themselves  questioning  their  choice  of  label,  and  even 
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suggesting  that  perhaps  the  government  should  be  involved  and  should  intervene  in 
certain  cases. 

The  fact  that  Roe  v.  Wade  does  not  put  any  restrictions  on  abortion  availability  is 
also  bothersome  to  many  people.  There  is  a  mindset  that  abortion  is  acceptable  as  long  as 
it  is  done  quickly  and  early  on  in  the  pregnancy.  In  a  national  poll  conducted  in  January 
of  this  year,  we  found  that  68%  of  respondents  think  abortion  should  never  be  allowed,  or 
not  allowed  after  the  first  trimester.  Another  16%  would  cut  off  the  availability  of 
abortion  in  the  second  trimester.  Only  4%  of  the  1 ,  200  people  interviewed  though 
abortion  should  have  no  limits  or  restrictions.  In  the  same  survey,  majorities  agreed  on 
several  different  abortion  reforms,  e.g.,  a  ban  on  partial-birth  abortion,  parental 
notification  or  consent,  spousal  notification  and  a  24-hour  waiting  period. 

Another  misperception  oi  Roe  v.  Wade  is  that  it  established  at  what  point  life 
begins.  Although  the  Supreme  Court  passed  on  this  question,  some  Americans  assume 
that  if  the  court  decided  it  is  perfectly  legal  and  acceptable  to  have  an  abortion,  it  must  be 
because  that  fetus  is  not  yet  a  "real  life."  In  qualitative  discussions  on  abortion,  we 
always  ask  the  question  of  when  life  begins  and  find  that  many  self-avowed  pro-choicers 
believe  life  begins  at  conception.  To  justify  their  opinion  that  it  is  okay  to  allow 
abortions,  they  fall  back  on  the  "choice"  argument  or  attempt  to  define  viability  as  the 
measuring  stick  of  when  a  life  should  be  protected  by  the  government. 


Statement  to  the  Subcommittee  on  the  Constitution 
April  22,  1996  -  Kimberly  Schuid 


114 

The  American  people  are  going  through  a  pubhc  opinion  transition  on  abortion 
for  many  reasons,  not  least  among  them  are  the  advances  we  have  made  in  science  and 
medicine  since  Roe  v.  Wade  was  passed.  Sonograms  in  the  early  stages  of  pregnancy  have 
become  commonplace  and  show  us  that  it  is  not  a  blob  of  tissue  in  the  womb,  but  a  child 
with  a  heart  and  eyes  already  starting  to  develop.  It  becomes  hard  to  justify  aborting  a 
baby  at  nine  weeks  when  a  six  week  sonogram  sits  in  the  desk  of  our  co-worker.  For 
those  of  us  who  are  younger,  our  high  school  science  books  showed  us  the  development 
of  a  fetus  in  daily  and  weekly  increments  and  that  knowledge  makes  us  more  likely  to 
consider  a  fetus  as  a  person.  Indeed,  in  polls  we  are  starting  to  find  that  18-29  year  olds 
are  more  pro-life  than  their  parents. 

Advances  in  science  and  medicine  have  also  given  us  a  new  standard  for  neo-natal 
care  and  treatment.  Prematiire  babies  are  surviving  at  earlier  stages  of  development  and 
new  surgical  procedures  to  correct  birth  defects  in  utero  have  led  us  to  a  new  respect  for 
the  developing  child.  In  fact,  this  Administration  would  not  allow  the  National  Institutes 
of  Health  to  conduct  human  embryo  research  past  the  14**  day  because  the  neural  tube 
develops  and  closes  sometime  between  the  14*  and  18*  day  of  development.  When  this 
information  was  presented  to  a  focus  group,  several  participants  thought  that  this 
restriction  had  been  established  because  "after  that  is  when  all  the  good  stuff  starts  to 
happen."  As  more  evidence  is  placed  in  front  of  the  American  people  about  the 
developing  stages  of  a  baby,  tlie  less  plausible  and  acceptable  abortion  becomes. 
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Despite  all  this  information,  public  opinion  polls  consistently  show  a  large  part  of 
the  American  public  considers  themselves  to  be  pro-choice.  I  would  contend  that  these 
results  do  not  reflect  the  public's  true  opinion  of  abortion  because  most  people  fall  into 
what  we  call  the  "mushy  middle,"  meeming  they  consider  themselves  to  be  "moderately 
pro-life,"  "moderately  pro-choice"  or  "neutral"  on  the  issue  of  abortion.  We  have  found 
that  if  you  are  ambivalent  on  the  issue  of  abortion,  your  default  "position"  on  the  issue  is 
"choice."  When  the  question  is  phrased  in  this  way,  only  25%  of  Americans  describe 
themselves  as  "strongly  pro-choice." 

One  of  the  keys  to  understanding  why  so  many  people  want  to  consider 
themselves  "pro-choice"  is  to  understand  that  people  think  they  are  keeping  abortion 
"safe  and  legal"  for  poor  and  minority  women  who  can't  afford  to  raise  a  child.  They  are 
shocked  to  learn  that  these  are  not  the  women  having  abortions.  When  we  reveal 
statistics  that  show  college-aged,  middle-class  women  and  older,  single  women  of  means 
are  having  abortions,  the  argimient  that  abortion  is  cheaper  to  society  than  welfare  loses 
all  its  momentum.  When  faced  with  these  statistics,  "pro-choice"  becomes  "pro- 
convenience"  in  the  minds  of  many  Americans. 

Another  misperception  about  abortion  is  that  it  is  a  purely  medical  procedure  and 
is  a  decision  a  woman  makes  with  her  doctor.  In  a  qualitative  research  study,  doctors 
revealed  that  abortion  is  not  a  medical  issue,  but  rather  a  political  and  social  issue.  They 
view  the  abortion  debate  as  a  matter  of  supply  and  demand  as  long  as  abortion  remains 

legal.  The  doctors  view  themselves  as  a  vendor  providing  a  service  that  society  has 
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established  to  be  acceptable.  The  lack  of  informed  consent  required  under  the  law  is 
evident  in  abortion  counseling,  treatment  and  administration.  In  fact,  when  people  who 
have  been  through  an  abortion  share  their  experiences  in  a  group  setting,  rarely  is  it 
revealed  that  a  doctor  was  actually  involved  in  the  decision  or  counseling. 

Regardless  of  the  label  people  choose  for  themselves,  public  opinion  polls  and 
focus  groups  show  that  a  large  number  of  people  believe  that  life  begins  at  conception 
and  would  like  abortion  to  be  restricted.  In  addition  to  the  high  level  of  support  for  the 
late-term  abortions,  the  public  is  very  supportive  of  parental  notification  laws  and  waiting 
periods  for  women  seeking  abortion.  They  feel  that  both  of  these  measures  protect 
women  and  young  girls  and  do  not  impeded  their  "right  to  choose."  As  many  focus 
group  participants  have  stated,  being  pro-choice  does  not  mean  they  want  women  to  place 
their  will  and  convenience  before  the  developing  life  of  their  unborn  child. 

By  and  large,  the  American  public  is  waking  up  to  the  reality  that  abortion  is,  and 
they  do  not  like  what  they  see.  Recent  polling  data  consistently  confirms  that  despite  the 
pro-choice  label,  people  believe  abortion  is  morally  wrong  and  that  it  is  killing  a  human 
life.  The  tide  of  change  in  this  country  is  turning  toward  a  moral  resurgence  and  a  secular 
re-thinking.  If  we  are  to  become  a  society  that  values  each  other  and  values  life,  we  will 
not  be  able  to  avoid  the  impact  of  these  changes  on  abortion. 
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Mr.  Canady.  Thank  you  very  much.  Again,  I  want  to  thank  each 
member  of  this  panel  for  being  with  us  today.  Your  testimony  has 
been  very  helpful. 

Professor  Tushnet,  let  me  ask  you  this.  I  would  like  to  refer  to 
a  statement  from  Professor  Glendon's  testimony.  Professor  Glendon 
stated  that  in  Roe  v.  Wade,  "The  Court  held  that  during  the  first 
two  trimesters  of  pregnancy,  the  woman  had  a  right  to  abortion  for 
any  reason.  In  the  third  trimester,  the  State  could  regulate  and 
even  prohibit  abortions,  except  where  the  life  or  health  of  the 
mother  was  at  risk.  This  health  exception  is  so  broad  as  to  encom- 
pass just  about  anything." 

Do  you  think  that  is  an  accurate  analysis  of  Roe  v.  Wade? 

Mr.  Tushnet.  I  would  say,  first  of  all,  that  the  aim  of  that  defini- 
tion was  to  ensure  that  the  decision  would  be  made  by  the  woman 
in  consultation  with  her  physician  and  not  by  legislators  detached 
from  the  decision.  Having  said  that,  I  agree  that  relatively  little, 
if  anything,  is  ruled  out  of  medical  professional's  judgment  about 
what  is  relevant  to  a  woman's  health. 

Mr.  Canady.  Well,  again,  following  up  on  a  statement  that  Pro- 
fessor Glendon  made,  do  you  know  of  any  case  in  which  a  woman 
seeking  an  abortion  has  been  denied  an  abortion  on  the  ground 
that  the  abortion  would  be  against  the  law  since  Roe  v.  Wade  was 
decided? 

Mr.  Tushnet.  I  hesitate  to  answer  that  in  the  form  posed  asking 
if  I  am  aware  of  any  cases.  No.  But  I  hesitate  to  answer,  because 
it  is  not  entirely  clear  to  me  what  the  legal  status  of  laws  banning 
abortion  for  reasons  other  than  health  in  the  third  trimester  is. 
That  is,  I  don't  know  whether  there  were  any  on  the  books  to  be 
enforced  until  some  relatively  recent  period. 

Mr.  Canady.  Let  me  read  another  statement  from  Dr.  Glendon's 
testimony.  I  read  this  earlier,  but  I  think  it  bears  repeating.  This 
is  a  statement  made  in  a  case  by  an  abortion  clinic  director,  Dr. 
Jane  Hodgson.  She  said,  "In  my  medical  judgment,  I  feel  there  is 
a  medical  indication  to  abort  a  pregnancy  where  it  is  not  wanted. 
In  good  faith,  I  would  recommend  on  a  medical  basis  you  under- 
stand that,  and  it  would  be  100  percent.  I  think  they  are  all  medi- 
cally necessary." 

Now,  do  you  believe  that  that  is  consistent  with  the  decision  of 
the  Court  in  Roe  v.  Wade  and  Doe  v.  Bolton? 

Mr.  Tushnet.  Again,  it  is  not  entirely  clear  to  me  what  the  ques- 
tion, is  it  consistent  with  the  decision  in  Roe  and  Doe,  means.  Do 
I  believe  that  a  prosecutor  acting  in  good  faith  could  institute  a 
prosecution  against  a  doctor  who  took  that  position?  I  think  the  an- 
swer to  that  is  yes.  Do  I  think  that  a  prosecution  under  those  cir- 
cumstances would  succeed?  My  guess  is  that  the  answer  is  no.  The 
reason  would  be 

Mr.  Canady.  Well,  I  guess  the  question  is,  would  a  prosecution 
be  consistent  with  the  Court's  holding  in  Roe  and  Doe? 

Mr.  Tushnet.  The  reason  why  I  answered  in  those  two  stages  is 
that  I  believe  that  a  reasonable  prosecutor  could  believe  that  a 
prosecution  under  those  circumstances,  was  consistent  with  Roe.  I 
don't  think  we  have  a  definitive  decision  from  the  Supreme  Court 
or,  as  far  as  I  know,  from  lower  courts  on  that  question. 


118 

I  would  interpret,  if  I  were  given — ^if  I  were  asked  by  a  prosecu- 
tor, do  you,  Professor  Tushnet,  think  that  there  is  a  constitutional 
defense  available  under  these  circumstances,  I  would  say  probably 
yes,  because  the  standard  was  written  in  Roe  and  Doe,  so  as  to  de- 
fine the  decision  as  one  primarily  made,  maybe  even  exclusively 
made,  according  to  medical  standards  as  defined  by  the  doctors 
rather  than  by  legislators. 

Mr.  Canady.  Well,  as  I  have  been  reviewing  this  material,  one 
thing  that  struck  me  as  anomalous  is  that  the  Court  is  very  careful 
to  state  that  at  least  after  viability,  there  is  an  important  interest 
that  the  State  has  in  protecting  life  that  is  to  be  reco^ized.  But 
it  is  also  very  apparent  that  that  is  an  interest  for  which  there  is 
no  mechanism  of  protection.  So  there  is  an  interest  which  the 
Court  recognizes,  but  then  in  its  other  decisions,  and  in  the  way 
the  terms  are  defined,  the  Court  precludes  the  State  from  having 
any  effective  mechanism  put  in  place  to  protect  that  interest. 

Do  you  think  that  is  a  fair  statement  of  the  way  this  has  worked 
out? 

Mr.  Tushnet.  No,  I  don't,  primarily  because  I  think  that  it  may 
be  true  that  the  Court  has  said  there  is  no  mechanism  that  legisla- 
tures can  specify  as  to  the  components  of  the  decision  that  doctors 
and  women  make.  But  that  is  not  to  say  that  there  is  no  mecha- 
nism whatever.  The  Court's  decision 

Mr.  Canady.  Well,  what  is  the  mechanism? 

Mr.  Tushnet.  The  Court's  decision  is  to  rely  on  the  informed 
medical  judgment  of  medical  professionals  to  assist  in  making 
these  decisions.  Now  that  may  not  be  by  legislators,  but  by  doctors. 

Mr.  Canady.  So  there  is  no  legal  mechanism  that  is  allowed  to 
protect  the  interests  of  the  State  in  the  life  of  the  unborn.  It  simply 
has  been  the  Court's  decision  to  only  allow  that  interest  to  be  pro- 
tected when  it  is  within  the  judgment  of  the  physician  who  is  per- 
forming or  might  be  performing  an  abortion? 

Mr.  Tushnet.  We  may  be  quibbling  over  terminology  here.  I 
think  it  is  a  legal  mechanism  to  commit  the  decision  to  the  woman 
in  consultation  with  her  physician  acting  according  to  medical  and 
professional  standards. 

Mr.  Kmiec.  Mr.  Chairman,  could  I  respond? 

Mr.  Canady.  Without  objection,  I  will  give  myself  some  addi- 
tional time  here. 

Mr.  Kmiec.  I  just  think  it  is  an  extraordinary  idea.  We  have 
heard  a  lot  about  how  important  it  is  for  the  doctor  to  have  unfet- 
tered discretion.  Well,  doctors  aren't  above  the  law.  Doctors  can  be 
held  liable  for  medical  malpractice,  doctors  can  be  held  liable  for 
reckless  homicide.  Doctors  are  like  the  rest  of  us,  subject  to  exercis- 
ing their  judgment  in  a  proper  way.  So  the  extraordinary 

Mr.  Canady.  Well,  I  like  the  wav  you  term  it,  is  very  helpful.  Un- 
fettered discretion.  And  I  think,  if  I  understand  Professor  Tushnet, 
he  would  agree  that  the  discretion  is  unfettered.  That  discretion  is 
invested  in  the  abortionist  who  has  a  financial  interest  in  perform- 
ing the  abortion. 

Mr.  Kmiec.  Yes.  And  that  is  the  extraordinary  thing  about  the 
abortion  cases.  They  are  misunderstood  by  the  public,  but  they  are 
misunderstood  by  legal  professionals  and  medical  professionals  to 
give  them  this  unfettered  discretion  or  immunity  when,  in  fact,  in 


119 

no  other  area  of  the  law  or  jurisprudence  are  they  entitled  to  that 
immunity.  And  there  is  no  reason  to  give  them  this  entitlement 
here. 

Mr.  Canady.  Professor  Glendon,  would  you  care  to  comment  on 
that? 

Ms.  Glendon.  Yes,  I  would  just  make  one  brief  observation.  The 
idea  in  Roe  that  this  was  a  decision  to  be  left  to  the  medical  judg- 
ment of  the  doctor  in  consultation  with  the  woman  is  dependent  on 
an  image  of  the  doctor-patient  relationship  that  simply  doesn't  hold 
under  the  modem  reality  of  how  the  abortion  industry  operates. 
The  vast  majority  of  abortions  today  are  performed  in  settings 
where  the  woman  does  not  have  a  relationship  with  the  doctor;  she 
doesn't  even  see  the  doctor  until  she  is  already  on  the  table  being 
prepared  for  the  abortion.  It  is  ridiculous  to  speak  of  a  "doctor-pa- 
tient relationship"  in  that  context. 

Mr.  Canady.  Thank  you. 

Do  you  have  anything  else  to  add  on  that,  Professor  Tushnet? 

Mr.  Tushnet.  No. 

Mr.  Canady.  Mr.  Hyde. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman. 

Professor  Tushnet,  I  notice  your  memo  to  Justice  Marshall, 
which  is  fascinating,  and  your  last  sentence  has  a  ring  to  it.  You 
say,  I  think  the  opinion  is  one  the  Court  can  be  proud  of.  That  is 
fine.  I  disagree  with  you,  and  I  wonder  if  33  million  abortions  since 
Roe  V.  Wach  has  modified  your  pride  in  that  decision? 

Mr.  Tushnet.  No,  it  hasn't. 

Mr.  Hyde.  Father  Drinan,  my  good  friend  and  former  colleague, 
shares  your  view.  He  never  failed  to  vote  for  funding  abortions 
while  he  was  a  Member  here,  so  that  shouldn't  surprise  me  that 
you  feel  that  way. 

You  mention  that  you  clerked  for  Justice  Marshall  when  Roe  was 
being  decided,  and  I  wonder  if  you  don't  concede,  as  I  think  you  do, 
that  the  Marshall  papers  reveal  that  Justice  Blackmun,  by  his  own 
admission,  arbitrarily,  and  that  is  his  word,  picked  the  viability 
line  as  the  point  at  which  States  could  meaningfully  regulate.  In 
fact,  didn't  Blackmun  originally  choose  the  end  of  the  first  tri- 
mester when  your  memo — and  the  desire  to  make  abortion  more 
convenient  for  young  women — became  putatively  constitutional? 
Wasn't  that  a  reason  for  choosing  the  later  viability  line? 

In  other  words,  doesn't  the  fact  that  you  as  a  law  clerk  writing 
a  two-page  memo  which  didn't  reference  any  history,  text,  or  le^al 
precedent,  could  so  easily  change  the  direction  of  a  major  sensitive 
opinion  that  still  is  reverberating  and  will  continue  for  years  to 
come,  suggest  that  the  abortion  opinion  in  Roe  has  less  to  do  with 
unenumerated  rights  or  constitutional  decisionmaking  than  with 
simply  the  desire  to  achieve  a  particular  result? 

Mr.  Tushnet.  I  would  like  to  make  two  comments;  one,  very 
minor,  that  these  memoranda  were  available  in  Justice  Douglas' 
papers  well  before  Justice  Marshall's  became  available,  sometime 
in  the  late  1970's,  earlv  1980's.  I  iust  want  to  emphasize  that  it 
was  not  Justice  Marshall's  papers  that  made  these  available. 

The  second  point  is  my  recollection  is  dim  about  these  things,  but 
although  I  drafted  the  memorandum  for  Justice  Marshall,  my 
recollection  is  that  it  was  primarily  at  his  initiative.  You  referred 
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to  it  as  my  memorandum.  I  prefer  to  refer  to  it  as  Justice  Mar- 
shall's memorandum.  I  was  working  for  him,  and  I  was  not  an  au- 
tonomous decisionmaker. 

Mr.  Hyde.  You  are  not  being  excessively  modest,  are  you? 

Mr.  TusHNET.  I  don't  believe  so.  I — as  I  say,  I  have  a  terrible 
memory  for  this  sort  of  thing,  that  is  for  almost  anything,  but  I 
don't  recall  my  particular  input  as  having  anything  special  to  have 
contributed  to  this. 

Now,  on  the  arbitrariness  of  the  line,  I  think  I  would  say  two 
things.  One  is  that  I  understood  Justice  Blackmun  to  mean  that  if 
we  are  going  to  draw  lines,  then  any  set  of  them  that  we  draw  will 
be  arbitrary  in  the  sense  that  somebody  else  might  draw  other 
lines. 

Mr.  Hyde.  With  just  as  valid  reasons. 

Mr.  TusHNET.  No,  I  don't  think  so.  I  think  that  Justice  Blackmun 
meant  that  given  the  concerns  that  we  have,  which  I  believe  were 
rooted  in  the  Constitution,  these  lines  make  more  sense  than  the 
alternative. 

Mr.  Hyde.  Are  you  a  privacy  man,  or  a  14th  amendment  liberty 
man?  The  Court  keeps  changing  its  mind  and  I  wondered  if  you 
were  moving  along  with  it. 

Mr.  TusHNET.  I  find  the  constitutional  basis  most  congenial  to 
me  to  be  the  ninth  amendment  and  the  privileges  of  the  immuni- 
ties clause,  both  of  which  the  Court  has  abjured  for  largely 
precedential  reasons,  but  since  I  am  an  academic,  I  can  have  a  dif- 
ferent view  of  that. 

Mr.  Hyde.  Let  me  ask  you  kind  of  a  nonacademic  question,  if  I 
may.  Do  you  think  abortion,  all  things  being  equal,  is  a  bad  thing, 
something  not  to  be  encouraged? 

Mr.  TusHNET.  On  the  whole,  yes. 

Mr.  Hyde.  Why? 

Mr.  TusHNET.  Because  there  are  serious  interests  at  stake  which 
individuals  in  my  view  ought  to  weigh  seriously  before  acting,  and 
in  my  judgment  occasions  under  which  an  abortion  is  appropriate 
are  quite  limited.  That  is  quite  different  from  saving  that 

Mr.  Hyde.  Do  you  think  that  is  being  abused  under  the  current 
regime,  under  Roe  v.  Wade  where  you  can  get  an  abortion  for  vir- 
tually any  reason  that  is  related  to  the  well-being  of  the  woman 
seeking  it?  Do  you  think  that  was  too  big  a  hole  to  drive  through, 
all  things  being  considered  and  looking  back? 

Mr.  TusHNET.  I  would  not  call  it  an  abuse.  I  would  say  that 
given  the  limitations  of  legal  language  and  necessary  restrictions 
on  legislative  intervention  in  these  sorts  of  decisions,  tne  regime  es- 
tablished by  Roe  and  Casey  is  one  in  which  it  is  extremely  difficult 
for  society  to  reach  the  point  that  I  would  like  it  to  reach. 

Mr.  Hyde.  You  would  like  a  narrower  use  of  the  abortion  option, 
would  you  not? 

Mr.  TUSHNET.  I  would  prefer  people  to  choose  it  less  frequently. 

Mr.  Hyde.  Right.  But  under  the  case,  under  the  decision,  they 
are  not  bound  by  your  view,  are  they? 

Mr.  TusHNET.  No,  and  I  basically  think  that  is  a  good  thing. 

Mr.  Hyde.  OK.  Thank  you. 

Mr.  Canady.  I  am  going  to  read  a  portion  of  Professor  Tushnet's 
testimony  where  he  is  citing  another  legal  scholar  regarding  the 


121 

goal  of  preserving  human  life,  and  this  is  part  of  his  equal  protec- 
tion analysis. 

You  cite  this  other  legal  scholar  who  argues  that  restrictive  abor- 
tion laws,  in  fact,  do  rather  little  to  achieve  or  promote  that  goal, 
that  is  the  goal  of  preserving  human  life. 

He  goes  on  to  say,  true  restrictive  abortion  laws  may  reduce  the 
number  of  legal  abortions  performed,  but  they  may  have  relatively 
little  effect  on  the  total  number  of  abortions  performed — the  dis- 
tinction between  legal  abortions  performed  and  the  total  number  of 
abortions  performed.  And  because  illegal  abortions  are  performed 
under  circumstances  that  pose  greater  risk  to  the  women,  the  total 
number  of  lives  lost,  counting  fetuses  as  human,  may  be  greater  if 
the  abortion  laws  are  restricted  than  if  they  are  not. 

I  would  like  to  ask  Professor  Glendon  to  comment  on  that  portion 
of  Professor  Tushnet's  testimony. 

Ms.  Glendon.  Yes,  I  would  be  glad  to.  Because  it  gives  me  an 
opportunity  to  speak  to  another  very  widespread  misunderstanding 
about  legal  regulation  of  abortion:  the  notion  that  the  choice  is  be- 
tween making  abortion  a  crime  and  permitting  abortion  on  de- 
mand. I  think  on  this  question  of  "illegal  abortion,"  the  experience 
of  other  liberal  democracies  is  very  reassuring. 

As  I  said  in  my  previous  testimony,  the  European  countries 
whose  legislatures  have  been  left  free  by  the  courts  to  deal  with 
this  problem  in  the  ordinary  democratic  way  understand  that  you 
legislators  have  more  tools  in  your  tool  kit  than  the  criminal  law, 
which  is  a  rather  crude  tool.  You  have  incentives,  you  have  infor- 
mation, you  have  assistance.  The  pattern  that  has  evolved  is  cer- 
tainly more  restrictive  than  in  the  United  States,  but  it  is  a  pat- 
tern in  the  early  weeks  of  pregnancy  of  trying  to  use  all  of  these 
other  means  of  encouraging  and  materially  assisting  women 
through  the  crisis.  It  typically  invokes  the  criminal  law  only  in  the 
late  stages. 

So  if  we  look  at  the  abortion  rates  in  those  countries,  what  do 
we  find?  They  are  much  lower  than  in  the  United  States.  Illegal 
abortions,  so  far  as  I  know,  are  practically  a  nonexistent  phenome- 
non in  those  countries.  I  think  what  we  have  to  keep  in  mind  is 
that  one  of  the  tools  in  the  legislators'  tool  kit  is  the  use  of  informa- 
tion, counseling  and  assistance  to  provide  women  with  real  alter- 
natives. This  would  be  saying  something  better  to  a  woman  in  a 
really  terrible  situation  than  that  she  has  the  right  to  destroy  her 
own  unborn  child.  A  great  society  like  ours  can  and  should  say 
something  better  to  a  pregnant  woman  in  a  crisis  than  that  she  has 
the  right  to  an  abortion. 

Mr.  Canady.  Thank  you. 

Professor  Kmiec,  in  his  testimony.  Professor  Tushnet  calls  re- 
strictions on  abortion  coerced  continuation  of  pregnancy.  What  do 
you  think  of  the  question  he  poses,  and  I  quote,  "Is  there  an  impor- 
tant government  purpose  in  coercing  continuation  of  pregnancy, 
but  not  coercing  men  and  women  to  donate  their  organs  when  that 
would  save  another  person's  life?" 

Mr.  Kmiec.  Well,  we  hear  a  lot  of  this  rhetoric  about  coercion. 
The  first  point  that  needs  to  be  made  clear  is  the  one  that  Con- 
gressman Hyde  has  already  made  clear,  and  that  is,  the  initial  de- 
cision is  whether  or  not  to  become  pregnant.  Nobody  is  coercing 
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someone  to  become  pregnant.  Now  there  are  tragic  cases  of  rape 
and  incest,  as  we  know,  but  those  are  relatively  minor  fractional 
forms  in  terms  of  the  number  of  abortions  that  are  committed  each 
year. 

The  second  point  is,  with  due  respect  to  Professor  Tushnet,  his 
analogy  is  a  misanalogy.  If  there  is  something  that  is  impelling  a 
person  to  continue  a  pregnancy,  it  is  the  fundamental  reality — and 
notwithstanding  all  of  the  philosophical  obfuscation  that  we  might 
want  to  do  about  it — ^it  is  the  fimdamental  reality  that  there  is  an- 
other human  being  involved.  And  that  is  what  obligates  a  person 
to  have  moral  regard  for  the  unborn  child  and  continue  a  preg- 
nancy. 

Professor  Tushnet  argues  in  his  testimony,  as  Justice  Douglas 
did,  that  Griswold  as  a  precedent  supports  the  abortion  right. 
Griswold  is  a  much  different  case.  As  controversial  as  the  contra- 
ceptive case  was,  it  was  fundamentally  a  case  about  marital  pri- 
vacy. It  was  fundamentally  a  case  about  not  intruding  into  the 
marital  bedroom,  about  recognizing  the  limits  of  the  law.  None  of 
those  considerations  it  seems  to  me  to  carry  over  to  the  abortion 
context  because  here  we  have  a  nonconsenting  human  life  at  stake 
with  the  unborn  child.  We  have  medical  personnel  involved.  We 
have  hospital  procedures  at  stake.  Abortion  is  a  very  public  matter, 
not  a  very  private  matter. 

I  would  also  like  to  second  just  briefly  Professor  Glendon's  com- 
ment about  where  we  go  from  here.  The  Congress  has  an  obligation 
to  help  the  country  and  the  Court  get  back  to  the  rule  of  law,  but 
that  can  happen  in  steps.  It  seems  to  me  the  Partial-Birth  Abortion 
Ban  Act  was  one  of  those  steps.  But  underlying  that  act  as  well, 
and  one  of  the  great  salutary  benefits  that  came  out  of  the  discus- 
sions and  the  testimony  of  that  act,  was  that  for  the  first  time  a 
larger  number  of  Americans  understood  what  abortion  is  really 
about.  That  abortion  really  is  about  dismemberment.  Abortion  real- 
ly is  about  suctioning  out  a  brain.  Abortion  really  is  about  taking 
apart  a  human  person.  That  type  of  education  campaign,  for  it  to 
continue,  would  be  a  very  positive  thing. 

It  is  also  true  that  since  Casey  there  have  been  some  3,000  preg- 
nancy care  centers  that  have  opened  up  by  private  initiative  in  the 
United  States.  That,  too,  is  a  very  important  development  and  one 
that  I  think  will  facilitate  our  movement  back  to  a  rule  of  law  and 
the  first  principles  of  this  country. 

Mr.  Canady.  Thank  you,  Professor.  Mr.  Hyde. 

Mr.  Hyde.  Well,  I  don't  want  to  prolong  this.  This  is  fascinating, 
and  I  appreciate  very  much  the  testimony  of  every  one  of  you.  I  am 
always  taken  by  the  semantic  evasions  of  titles  like  "pro-choice"  as 
though  you  are  choosing  vanilla  or  chocolate  or  that  you  have  a 
right  to  choose  to  abuse  your  child  or  your  spouse.  I  mean,  "choice" 
is  a  process.  It  is  one  you  choose,  whether  you  have  a  right  to  or 
not,  you  are  talking  about  abortion  rights,  pro-abortion  rights.  That 
is  the  correct  title. 

I  salute  the  National  Abortion  Rights  Action  League  for  using 
the  word  "abortion."  I  guess  they  have  also  put  reproduction  in 
there  now,  but  at  least  they  used  the  hated  "A"  word,  not  just  "pro- 
choice."  Coerced  pregnancy,  after  you  are  pregnant  certain  con- 
sequences follow. 
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Now,  Kimberly  Schuld  talked  about  personal  responsibility,  as- 
suming personal  responsibility.  I  suppose  you  could  apply  coerced 
child  care  to  taking  care  of  your  kids.  They  can  be  an  awful  pain 
I  guess,  and  taking  care  of  them,  I  suppose  if  you  can  abandon  the 
child  in  the  womb  through  destroying  him  or  her,  terminating, 
which  is  really  exterminatmg,  I  suppose  you  could  do  that  to  your 
children.  Or  does  the  physical  act  of  changing  your  address  from 
the  womb  to  the  table  or  to  the  crib  make  all  that  much  difference? 
I  don't  know. 

We  just  don't  value  human  life  equally.  In  your  view,  "health," 
autonomy  of  the  woman  is  much  more  important  than  the  very 
human  life  of  this  little  innocent,  unborn  child,  and  yet  if  you  kick 
a  pregnant  woman  in  the  stomach,  that  is  a  vastly  different  crime, 
an  act  of  violence,  than  someone  who  is  not  pregnant,  and  you  have 
to  wonder  why.  Because  everybody  understands,  self-deception 
aside,  that  there  is  a  little  baby  in  there. 

Well,  in  any  event,  I  don't  know  if  we  have  solved  anjrthing 
today,  other  than  reinforce  our  own  predilections,  but  I  haven't 
heard  anything  that  tells  me  that  "health"  trumps  life.  I  haven't 
heard  anything  that  tells  me  that  the  right  to  life  is  less  than  an 
inalienable  right  that  is  an  endowment  from  the  Creator.  That  is 
mainstream  America.  That  is  not  off  the  wall  religious  fanaticism, 
and  I  thank  you  all  for  the  time  and  the  intellectual  effort  you  have 
given  this  troublesome  issue  that  it  is  no  pleasure  to  ever  talk 
about,  but  you  dare  not  fail  to  talk  about.  Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Hyde.  I  have  one  final  question  for 
Mr.  Tushnet. 

In  your  testimony,  I  don't  believe  you  touched  on  the  Partial- 
Birth  Abortion  Ban  Act  or  matters  directly  related  to  that.  Let  me 
ask  you  if  you  believe  that  partial  birth  abortion  in  which  a  child 
is  partially  delivered  before  being  killed  and  the  delivery  is  com- 
pleted is  within  the  scope  of  the  protections  afforded  by  Roe  v. 
Wade? 

Mr.  Tushnet.  I  have  to  preface  this  answer  by  saying  I  have  not 
studied  the  act  in  detail.  As  I  indicated  at  the  outset,  I  may  have 
misunderstood  the  purpose  of  this  hearing.  To  the  extent  that  I  un- 
derstand it,  the  procedure  at  stake  is  in  my  view  encompassed  by 
the  third-trimester  standard  in  Roe  v.  Wade.  This  is,  I  think,  an- 
other of  those  situations  in  which  legal  language  requires  the  draw- 
ing of  lines.  Roe  drew  the  line  at  birth,  and  that  seems  to  me  again, 
without  having  studied  the  issue  in  detail,  that  it  would  be  fairly 
difficult  to  create  a  constitutional  standard  that  drew  the  line  ear- 
lier than  birth,  but  later  than  the  beginning  of  the  third  trimester. 
That  is  just  an  intuition  I  have,  not  based  on  any  close  examination 
of  the  problem. 

Mr.  Canady.  Professor  Kmiec  or  Professor  Glendon,  would  you 
like  to  respond  to  that? 

Ms.  Glendon.  Yes.  I  would  just  like  to  comment  that  in,  I  be- 
lieve it  is  the  first  footnote  of  Roe  v.  Wade,  the  Court  expressly 
notes  that  it  is  not  ruling  on  the  constitutionality  of  a  Texas  stat- 
ute that  made  it  a  crime  to  kill  a  baby  in  parturition,  the  process 
of  being  bom. 

Mr.  Kmiec.  That  is  correct,  and  beyond  that,  as  the  Senate 
brought  out,  and  I  believe  the  House  brought  out  as  well  in  testi- 
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mony  as  the  bill  was  pending,  there  are  States  that  continue  under 
their  common  law  to  punish  as  a  form  of  infanticide  the  taking  of 
a  child's  life  during  the  period  of  delivery,  which  is  exactly  parallel- 
ing the  language  of  this  statute. 

So  the  notion  that  there  is  an  unlimited  health  exception  that  re- 
quires a  kind  of  entitlement  to  the  most  gruesome  and  brutal  form 
of  killing  a  child,  when  there  is  medical  testimony  to  the  contrary 
in  the  record  that  partial-birth  abortion  is  not  safer  for  the  moth- 
er— in  fact,  another  one  of  the  unknown  public  facts  about  partial- 
birth  abortion  is  that  it  is  a  highly  risky  and  severely  disfavored 
medical  procedure  for  the  mother,  because  it  is,  in  essence,  a  ma- 
nipulated breech  delivery.  So  not  only  is  the  child  being  brutally 
killed,  but  the  mother's  health  is  actually  being  put  in  jeopardy.  So 
the  notion  that  there  needs  to  be  a  health  exception  that  covers 
this  procedure  is  just  simply  counterfeit. 

Mr.  Canady.  Thank  you,  Professor. 

Again,  let  me  thank  each  of  you 

Mr.  Hyde.  Mr.  Chairman,  before  we  close,  I  wanted  to  ask  Pro- 
fessor Glendon  a  question.  We  had  Dr.  Calvin  who  testified  here 
earlier  and  he  said  in  the  practice  of  maternal  fetal  medicine  we 
care  for  two  patients:  the  mother  and  her  unborn  child. 

When  does  the  Constitution,  the  protection  of  each  of  us,  our  en- 
titlement to  due  process  and  equal  protection  of  the  law,  those  con- 
stitutional protections,  when  does  that  attach  to  the  unborn  child? 
When  is  the  child  less  an  appendage  of  the  woman  and  an  entity 
in  and  of  itself? 

Ms.  Glendon.  Well,  one  of  the  problems  with  the  recent  resort 
to  equal  protection  language  in  connection  with  this  abortion  ques- 
tion is  that  abortion  rights  advocates,  after  roaming  all  over  the 
Constitution  and  into  penumbra  shadows  of  the  Constitution,  and 
after  trying  privacy  and  unenumerated  rights,  seem  to  be  looking 
for  some  textual  peg  on  which  to  hang  their  case. 

But  the  problem  with  equal  protection,  liberty,  and  so  on  is  it  is 
very  difficult  to  say  that  they  only  apply  to  one  person  when  you 
are  speaking  about  an  abortion.  All  of  these  arguments  come  out 
in  the  same  place:  they  support  a  right  to  abortion  on  whatever 
ground  is  currently  fashionable,  and  they  want  it  to  be  the  most 
absolute  right  known  to  our  contemporary  jurisprudence.  Unlike 
other  rights,  they  want  it  subject  to  no  limitation  whatsoever. 

Mr.  Hyde.  Well,  I  am  always  troubled  by  looking  at  the  Constitu- 
tion. For  200  years,  they  never  found  this  right  to  abortion  in  it, 
and  suddenly  the  Court  finds  it,  and  of  course  it  keeps  shifting 
grounds,  and  it  is  horrible  that  there  is  so  much  death  hanging  on 
shaky  interpretations  of  the  Constitution.  The  language  just  isn't 
there.  And  if  you  look  at  our  foundational  documents,  well,  the 
Constitution  doesn't  say  what  the  Declaration  said.  That  is  not  a 
nullity,  and  it  just  seems  to  me  a  pretty  thin  reed  to  hang  so  much 
extermination  of  innocently  inconvenient  young  babies  on 

Ms.  Glendon.  Might  I  offer  one  other  observation  about  the 
equal  protection  clause?  That  word  "protection"  appears  I  think 
only  once  in  our  Constitution,  and  it  is  in  that  clause.  This  is  one 
of  the  rare  places  in  our  constitutional  law  where  we  get  the  idea 
that  in  addition  to  all  of  the  rights  that  we  have  against  govern- 
ment, government  has  some  duties,  and  those  duties  include  pro- 
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tection.  Wouldn't  it  be  ironic  if  that  protection  was  only  extended 
to  the  stronger  and  not  to  the  weakest  and  most  vulnerable? 

Mr.  Hyde.  Thank  you. 

Mr.  Kmiec.  Mr.  Hyde,  if  I  just  might  mention  one  thing  that  is 
in  the  Constitution.  In  the  preamble,  we  say  we  secure  the  bless- 
ings of  liberty  for  ourselves  and  our  postenty.  If  we  are  going  to 
have  any  chance  at  a  posterity,  one  of  the  things  that  needs  to  be 
seriously  reexamined  is  the  meaning  of  that  word  in  the  context  of 
the  self-evident  proposition  of  inalienable  life. 

Mr.  Hyde.  When  you  exterminate  a  child  in  the  womb,  you  not 
only  exterminate  that  child,  but  that  child's  progeny  for  genera- 
tions untold.  So  you  are  doing  away  with  posterity. 

Mr.  Kmiec.  You  know,  as  Professor  Tushnet  told  us,  and  he  is 
correct,  our  Founders  anticipated  that  the  Court  might  on  occasion 
have  to  go  beyond  the  text  of  the  constitutional  document.  One  of 
the  recognitions  of  that  is  the  ninth  amendment.  But  the  interest- 
ing thing  is  that  before  Roe,  the  Court's  opinions  were  all  consist- 
ent in  advancing  life.  They  were  advancing  the  capability  of 
procreation.  They  were  advancing  the  right  of  parents  to  direct  the 
upbringing  of  their  children.  They  were  advancing  of  the  marital 
unit.  It  is  only  with  Roe  that  we  have  the  radical  change. 

Mr.  Hyde.  Justice  Douglas  said  that  trees  and  meadows  and  riv- 
ers should  have  standing  in  the  Court.  Too  bad  he  didn't  meet 
Gianna  Jessen  and  give  her  standing  before  they  tried  to  scald  her 
into  obliteration.  Thank  you. 

Mr.  Canady.  Thank  you,  Mr.  Hyde. 

Again,  we  thank  each  of  you  for  your  contribution  to  today's 
hearing.  The  subcommittee  is  adjourned. 

[Whereupon,  at  3:30  p.m.,  the  subcommittee  adjourned.] 
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